OUTLINE OF COMMENTS OF CLASS OF AFRICAN AMERICAN VOTERS IN
EZELL ARMOUR CILASS 775 F.SUPP. 1044 (6th Cir 1991) FOR AUGUST 23, 2021
PRESENTATION TO OHIO REDISTRICTING COMMISSION- PRESENTED BY

PERCY SQUIRE,ESQ.

1 Section [

Al Ohio Redistricting Process - Configuring of Ohio State Legistative Boundaries —
(Formetly “Reapportionment™) Ghio Constitution Article X1

Section 3- House;
Section 4 — Senate

B. I'ederal Redistricting Process — Configuring Federal Legislative Districts, United
States Constitution Article I, Section 2 and the 15" Amendment.

C. Section 2, Voting Rights Act of 1965, as amended - The text of VRA §2 provides:

"(a) No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied by any State or political subdivision in a manner which results in a
denial or abridgement of the right of any citizen of the United States to vote on account of race or
color, or in contravention of the guarantees set forth in section 10303(f)(2) of this title, as provided
In subsection (b).

"(b) A violation of subsection (a) is established if, based on the totality of circumstances,
it is shown that the political processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a class of citizens protected by
subsection (a) in that its members have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice. The extent to which
members of a protected class have been elected to office in the State or political subdivision is one
circumstance which may be considered: Provided, That nothing in this section establishes a right

to have members of a protected class elected in numbers equal to their proportion in the
population." 52 U. S. C. §10301.

1L Section 2, VRA Requirements

A, Commission has a duty to undertake an intensely local appraisal of indigenous
political reality. The so-called totality of circumstances test to determine if the political process is
equally open to Black voters .Focus is on if a given electoral practice “results”in the processes
not being equally open to members of the protected class.

B. Senate Report Factors:




1. The history of official discrimination in the jurisdiction that affects the right to
vote;

2. The degree to which voting in the jurisdiction is racially polarized;

3. The extent of the jurisdiction's use of majority vote requirements, unusually large
clectoral districts, prohibitions on bullet voting, and other devices that tend to enhance the
opportunity for voting discrimination;

4. Whether minority candidates are denied access to the jurisdiction's candidate
slating processes, if any;

5. The extent to which the jurisdiction's minorities are discriminated against in
socioeconomic areas, such as education, employment, and health;

6. Whether overt or subtle racial appeals in campaigns exist;
7. The extent to which minority candidates have won elections;

8. The degree that elected officials are unresponsive to the concerns of the minority
group; and

9. Whether the policy justification for the challenged law is tenuous

C. Thornbury v. Gingles, 478 U.S. 30 (1986)

1. The racial or language minority group "sufficiently large and geographically
compact to constitute a majority in a single-member district";

2. The minority group is "politically cohesive” (meaning its members tend to vote
similarly); and

3. The "majority votes sufficiently as a bloc to enable it ... usually to defeat the
minority's preferred candidate."

D. Armour v Ohio, 775 F. Supp. 1044 (6™ Cir. 1044) — Recognition of Influence
District, Limited application of Gingles preconditions.

L. In Armour the Sixth Circuit determined the State of Ohio had a history of
intentional racial discrimination in the Mahoning Valley and as such had not merely violated the
VRA but also the 15™ Amendment to the United States Constitution

2. Sixth Circuit issued a declaratory judgment and granted injunctive relief.




3. It is the position of the Armour Class, now led by successor class representative
and Mahoning Valley Black voter Helen Youngblood, that the Commission remains subject to
the Armour admonition and must rely on the historical findings in Armour as the baseline for a
current appraisal of indigenous political reality in the Mahoning Valley .

4. The need to rely on the Armour historical record is buttressed by the current lack
of timely updated census data to facilitate an up to date assessment of the Senate Report factors.

I11. Brnovich, Attorney General of Arizona, et al, v. Democratic National Committee, 1. S,
Supreme Court, Case No. 1941257, July 1, 2021

A, Concerns time, manner and place of voting
B. Applied only Five Factor (Judicially Created)

C. Does not address Vote Dilution or Redistricting Process

IV.  Mahoning Valley Redistricting 2021
A. Ohio Population — 11,799,448
B. Representative Ratio
1. U.S. House — 786,629
2. Ohio Senate —~ 357,559
3. Ohio House — 119,186

C. Senate Report Factors still applicable

V. Conclusion
A. Black voters in Mahoning and Trumbull County must be aggregated to maximum
extent possible.




B The inclusion of areas south of Struthers ,Ohio or north of Warren,Ohio in a Ohio
House , Senate or US Representative District is under Armour an intentional violation of the VRA
. the 15" Amendment and the Armour injunction.

C. The separation of Youngstown into more that a single Ohio House district is a violation
as stated in subparagraph B above.

D. Placement of the cities of Youngstown and Warren into separate Ohio Senate or US
House Districts is a violation as stated in subparagraph B above.

E. A copy of the Armour — Presented ~decree is at Exhibit A. Relevant map and population
data is attached as Exhibit B
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Before JONES, Circuil Judge, PECK, Seniar Gircuit Judge, and BATCHELDER, District
Judge.,

OPINION AND ORDER
JOHN W. PECK, Senior Circuit Judge.

This three-judge district cour! was convened pursuant to the en banc decision of the
United States Court of Appeals for the Sixth Circuit, 825 F.2d 887 (6th Cir.1891), in order
to hear this challenge to the constilutionaiity of the apportionment of the Ohio House of
Representatives. Plainiffs ailege that the boundary belween House Districts 52 and 53 in
Mahoning County deliberately and effectively dilutes the minoerity vate, and therefore
violates the Fifizenth Amendmenl and the Voting Righis Act of 1965, For the reasons that
fellow, we find that the boundary violates both the plaintiffs’ constitutional and statutory
rights and order appropriate relief,

l. BACKGROUND

A. Prior Proceedings
This case was filed in the United States District Court for the Northern District of Ohio in
May of 1888. The plainliffs sought a temporary restraining order preventing the resulls of
the May, 1868 primary election for districts 52 and 53 from being certified and a
preliminary injunction prohibiting further elections in those districts until they were brought
inte compliance wilh federal faw, The district court denjed the lemporary resiraining order,
orderad the injunction hearing consolidated with the trial on the metits, and referred both
1o a magistrate. The magistrate recommended that relief be denied bacause the plaintiffs
cotld not constitute a majority in a reconfigured district, and the district court adopted the
recommendation. On appeal, a panel of the United States Court of Appeals for the Sixth
Circuit reversed, holding that the district court should have examined the totality of the
cireumstances to consider whether the political process in the contested districts is equally
apen to minorily volers. Howaver, the Sixth Circuit voled en banc to vacate the panal
opinion, and after additional arguments tha court held that the subject matter was
exciusively within the jurisdiction of a three-judge districl court under 28 U.5.C. § 2284,
The Chief Judge of lhe Sixth Circuit then convened the instant court.

B. Facts
The Ohio General Assembly is composed of iwo bodies, a 33-member senate, and a 99~
member house of representatives, The method of appottioning the districts of the E [‘ L + A
assembly is established by the Ohic Constitution. The current pBovision was enacted in XNt t
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1967, afler the previous plan was held unconslitutional. See Nelan v Rhodes, 378 U.S.
556, 84 S.CL. 1908, 12 L.Ed.2d 1034 {1964),

The House of Representatives is composed exclusively of singte-member districts of
substantiatly equal size. No district may have a population more than five per cent greater
or less than the state's population divided by 98, oxcept that this *1047 tolerancs is
increased to ten per cent if it will allow the creation of a house district conhsisting of a
single counly. Ohio Const. Arl. X4, § 3, § 9. When possible, house districts must be drawn
to contain one or more whole counties. Jd. at § 7{A). However, when this is nat possible, a
district is formed by combining the areas of counties, townships, municipalities, and city
wards, giving prefarence in the order named. fd. at § 7(8). If governmental units must be
divided to creale districts of substantially equal size, "only one such unit may be divided
betwaen two districts, giving preference in the selection of a unit for division to & township,
a city ward, a city, and a village in the order named.” Id, at § 7(C),

Mahoning County lies in northeastern Chio along the Pennsylvania border, about sixty
miles southeast of Cleveland. Much of the county is rural, However, the northeastern
quadrant of the county is dominated by the City of Youngstown. Youngstown is roughly
rectangular in shape, about half again as wide as it is tall, excepl that the soulheast
corner of the reclangle, approximately one-ninth of the totat, falls cutside the corporate
limits. That area is occupied by Campbell City {formerly known as East Youngstown),
Struthers, and Coitsville Township. The Mahoning River bisects the ¢ily, enlering
Youngstown in the northwest corner and winding its way southeast to Campbeil Cily
before it wanders into Penpsyivania.

In 1981, the population of Mahoning County was 289 487, The ideal house district
population was 109,065, and therefare the maximum population for a house district that
was not a single county was 114,518, Conseguently, Mahoning County was required to
contain two whole house districts and share one house district with a neighboring county,
Additionatly, the City of Youngstown, which had a population of 115,427, had to be divided
among lwo districls.

The populations and racial balances of the distrigts established by the 1981
Apportionment Board are set forth helow:

DISTRICT 52
Total Black % Black
City of Youngstown
Ward 2 16,597 10,341 (62.3%)
Ward 7 17,485 182 (1.04%)
Campbell Gity 11,618 1,173 (10.1%)
Boardman Twp, (Part) 10,881 52 (0.48%)
Other cities and townships 54,793 578 {1.05%)
Total U meors T azaze (1.11%)
DISTRICT 53 ‘ o
City of Youngstown
Ward 1 16,667 9,791 (58.74%)
Ward 3 16,761 7,528 {44.91%)
Ward 4 16,168 339 {2.1%)
Ward 5 16,430 4,985 (30.3%)
Ward 6 15,719 5,312 (33.79%)
Boardman Tup. (Part) 30,952 173 (0.56%)
Tatal T tizeer 28128 (24.96%)

The plaintiffs, black voting age residents of Districts 52 and 53, assert that the
apportionment between these districts untawlully dilutes the black vote. They assert that
the boundary between the two districts divides the black population at its point of greatest
concentration in a ratio of 35:65. Plainiiffs seek a reapportionment *1048 plan which would
allocate ninety-nine per cent of Mahoning County's black residents to District 53, They
wolld do this by allocating Youngstown Ward 2 and Campbell City, currently assigned to
District 52, to District 53. In exchange, they would assign all of Boardman Township to
District 52. Maps showing the configurations of both the current and proposed districts
may be found in Appendix i

Il. DISCUSSION 6

242
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Plaintiffs aflege that the boundaey at issue violates beth the Fifteenth Amendmenl and the
Voling Rights Act of 1965. The Filteenth Amendment claim must be heard by a three-
judge district court pursuant o 28 US.C. § 2284(a). Armour v Ohio, 925 F.24 987 {6th
Cir.1991). However, ance convened, “the |urisdiction of the District Court so constifuted ...
extends 1o every guestion invoived, whether of state or federal law, and enables the court
to rest its judgment on the decisions of such of the guestions as in its opinion effectively
dispose of the case.” Sterfing v Constantin, 287 U.S. 378, 393-94, 53 8.Gt. 180,193, 77
L.Ed, 375 (1932); U.8. v Georgia Public Senice Commission, 371 U.S. 285, 28788, 83
§.Ct. 397, 3989, 9 L.Ed.2d 317 (1863) {*Once convened the case can be disposed of
below or here on any ground, whether or nat it would have justified the calling of a three-
Judge court.”) Therefore, consistent with the judicial nreference for resolving cases without
reference 1o questions arising under the Federal Constitution whanever possible, Hagans
v Lavine, 415 U.5. 528, 546—47, 94 S.Ct. 1372, 1383-84, 39 L Fd.2d 577 (1974), we will
first address the statutory claim.

A
Section 2 of the Voting Rights Act of 1965 was originally viewed as coextensive with the
prohibition against discrimination contained in the text of the Fifteenth Amendment.
Howaver, after the United States Supreme Court ruled in City of Mobife, Alabama v
Boiden, 446 U.S. 55, 6061, 100 S.Ct. 1490, 1496, 64 L.Ed.2d 47 {1380), that a plaintiff
must show discriminatery intent to prevail on a Fifteenth Amendmeant claim, Cangress
amended Section 2 “to make clear that plalntiffs need not prove a discriminatory purpose
in order to establish a violation.” $.Rep. No. 97417, p. 27, U.8.Code Cong. &
Admin.News 1982, pp. 177, 204, quoted in Chisom v Roemer, 501 U.8. 380, —, 111
5.0l 2354, 2364, 115 1..Ed.2d 348 (1991).

Section 2 as amended reads as follows:

Denial or abridgement of right to vote on account of race or color through
voting qualifications or prerequlsites; establishment of viclation

{a) No voling qualification or prerequisite to voting or standard, practice, or pracedure
shall be impased or applied by any State or pofitical subdivision In a manner which
results in a denial or abridgement of the right of any citizen of the United States to vole
on account of race or color, or in contravention of the guaranlees set forth in section
A(N(2) (42 U.S.C. § 1873(1)(2) ), as provided in subsection (b).

(b} A violation of subsection (a) is established if, based on the totality of the
circumstances, # is shown that the political processes leading to nomination or election
in the State or political subdivision are not equally open to parlicipation by members of
a class of cilizens protected by subsection {a} in that its members have less opporiunity
than ether members of the eleclorate 1o participale in the political processes and to
elect representatives of their choice. The extent 1o which members of a protecied class
have been elected to office in the State or polifical subdivision is one circumstance
which may be considered: Provided, That nothing in this section establishes a right to
have members of a protected dlass elected In numbers equal to their proportion in the
population.

42 US.C. § 1973,

In amending Section 2, Congress intended 1o pravide two separate claims for relief

Plaintiffs must either prove such intent, or alfernafively, must show that the
challenged system or praciice, in the conlext *1049 of all the circumstances
in the jurisdiction in guestion, results in minorities being denied equa)
access to the political process,

S.Rep. No. 97-417, p. 27, U.8.Code Cong. & Admin.News 1982, pp. 177, 205, (emphasis
stpplied), quoted in Chisom v Roemer, 501 U.S. 380, , 111 8.Ct. 2354, 2363, 115
L.Ed.2d 348 (1991). But see Chisom, 501 LS. at , 111 8.Ct. at 2369 (Scalia, J.,
dissenting) (“As currently written, the statule proscribes intentional discrimination only if it
has a discriminatory effect, hut proscribes practices with discriminatory effects whether or
net intentional.”) We first turn our attention to the plaintiffs' claims under the results test.

The resulls test under the Voling Rights Act as amended is meant to resiore the pre-
Mobile legal standard which govemed cases challenging election systems or practices as
an iilegal dilution of the minority vote, 8.Rep. No. 97417, p. 27, quoted in Chisom v,

342
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Roemar, 501 LS. 380, ——, 111 S.CL. 2354, 2364 (1991). This test asks whether "as a
result of the challenged practice or structure, plaintiffs do not have an equal opporiunity
to participate in the polilical process and to elact candidates of their choice.” This
delermination requires a searching practical evaluation of past and prasent reality in the
region at issue,

The Senate Report lists several typical factors that may be used to establish unequat
access lo the poltical processes:

1. the extent of any history of official discrimination in the state or political subdivision
that touched the right of the members of the minorily group to register, to vote, or
otherwise to participate In the democratic process;

2. the extent o which voling in the elections of the state or political subdivislon is raciaily
polarized,;

3. the extent to which the state or polilical subdivision has used unusually large elaction
districts, majority vote requirements, antisingle shot provisions, or other voting practices
or procedures that may enhance the opportunity for discrimination against the minority
group;

4. if there Is a candidate slating process, whether the membars of the minority group
have been denied access lo that process;

3. the extent to which membaers of the minority group in the state or political subdivision
bear the effects of discrimination in such areas as education, employment and health,

which hinder their abilty to participale effectively in the political process: 114
6. whether political campalgns have been characterized by overt or subtle racial appeal;

7. the exent to which members of the minority group have been elected to public office
in the jurisdiction.

114 The courts have recognized that disproportionate educationai employment [sic],
income level and living conditions atising from past discrimination tend to depress
minority politicat participation, Where these conditions are shown, and where the Javel
of black participation in politics is depressed, plaintiffs need nat prove any further
causal nexus between thelr disparate soclo-econcmic status and the depressed level of
potitical participation. [citations omitted)],

§.Rep. No. 37417, pp. 28-29, U.S.Code Cong. & Admin.News, 1982, pp. 177, 267,
footnates omitied, citing with approval White v Regester, 412 U.8. 755, 93 5.Cl. 2332, 37
L.=d.2d 314 (1973), and Zimmer v McKeithen, 485 F.2d 1207 {5th Cir.1973) (en banc),
aff'd sub nom. East Garroll Parish School Board v Marshall, 424 U.8. 636, 96 S.Ct. 1083,
47 L.Ed.2d 286 (1976). See also Thornburg v Gingles, 478 U.S, 30, 46, 108 8.01. 2752,
2764, 92 L.Ed.2d 25 (1986). The Senate Commiltee noted that In some cases tha
following faclors aiso had probative value:

whether thare is a significant lack of responsiveness on the part of elected officials to
the particularized needs of the members of the minority group;

whether the policy underlying the state or political subdivision's use of such voting
qualificalion, prerequisite 1o voting, or standard, practice or procedure is tenuous.

S.Rep. No. 97417, p. 29, U,.S.Code Cong. & Admin.News, 1982, pp. 177, 207.

*1050 Finally, the Committer indicated that these factors are not exclusive, and that there
Is no requirement that any particular factors be proven or that a majority of them point one
way or another. fd, Instead, the court must decide based on the totality of the
circumstances whether the voling strength of minority voters Is "minimized or cancelled
out,” ldf. at 29, n. 118,

The Supreme Courl’'s recent decision in Thomburg v. Gingles also offers guidance on the
use of the results test. In that case, the Court concluded that the Senate Report places
three limitations on the circumstances under which a Section 2 violation may be proven:

First, electoral devices, such as at-large elections, may not be considered
per se violative of § 2. Plaintiffs must demonstrate that, under the totality of
the circumstances, the devices result in unequal acceas 1o the electoral
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process. Second, the conjunction of an allegadly dilutive electoral
machanism and the lack of propertional representation alorie does nat
establish a violation, Third, the resuils test does not assums the existence
of racial bloc voting; plaintiffs must prove it.

Thomburg v Gingles, 478 U.S. 30, 46, 108 5.Ct, 2752, 2764, 92 L.Ed.2d 25 (1986},

In the instant case, the "allegedly dilutive electoral mechanism is the placement of a
district boundary, Therefore, applying the framework suppiied by the Supreme Court and
the Senate Report, the plaintifis must establish that due ! racia| blog voling and the
totality of the past and present circumstances of hlacks in Mahoning County, the district
boundary minimizes or cancels out the voting strength of the minarity population.

However, the defendants argue that in this case, there is no heed to examine the tolality
of the cirgumstances because the plainliffs do not have a large enough population to
constilite a majorily in a single-mermber district, however drawn, They assert that the
Supreme Court implicilly established this size as a pre-cendition to all challenges to district
ceonfigurations in Thomburg v Gingles. In Gingies, the Supreme Court stated that *uniess
there is a conjunction of the following circumstances, fhe use of mullimember districts
generally will not impede the ability of minarity voters lo elect representatives af their
cheice." Id. at 48, 106 5.Ct. at 2765 {(emphasis supplied). The Court then set farth three
pre-conditions te a Section 2 challenge to the use of multi-member districting:

First, the minority group must demonstrate that it is sufficiently targe and geographically
compact to conslitute a majority in a single-member district, I it is not, as would be the
case in a substanlially integrated district, the multi-member form of the district cannol be

responsible for the minority volers® inability to slect its candidates. 17 Second, the
minority group musl be able {o show that it is politically cohesive, If the minorily group is
not cohesive, it cannot be said that the selection of a multi-member electoral structure
thwarts distinctive minority group interests. Third, the minorily must be able to show that
the white majorily votes sufficiently as a bloc to enable it—in the absence of special
circumslances, stich as the minority candidate running unopposed—usually to defeat
the minority's preferred candidate,

#7 .. The single-member district is generatly the appropriate standard against which to
measure minority group patential to elect, because it is the smaflest political unit from
which representatives are elected. Thus, if the minorily group is spread evenly
throughout the multi-member district, or if, although geographicatly compact, the
minority group is s6 small in refation to the surrounding white population that it could not
constitute a majority in a single-member district, these mintority voters cannot maintain
ihat they would have been able to elect representatives of their choice in the absence
of the multimember electoral structura,

Id, at 50-51, 106 S.Ct. al 2765-67 (emphasis in original) {citations omitted).

Defendants assert that the Court's reasoning compels the extension of these pre-
conditions to all results test cases, adopting the fogic of the three-judge district court in
the Gingles case:

*1651 Short of [the majority] leval, there Is no principled basis for gauging voting
strength, hence dilution of that strength. Nothing but raw intuition could be drawn upan
by courts to determine in the first place the size of those smaller aggregations having
sufficient group voting strength to be capable of dilution in any legally meaningful
sense..,,

... There must obviously be some size {as well as dispersion) limits on those
aggregalions of voters to whom the concept can properly be applied. We do not readily
perceive the limit short of the effective voting majority lavel that can rationally be drawn
and applied.

Gingles v. Fdmisten, 580 F.Supp. 345, 381 (1984).

Defendants also argue that these conditions should apply 1o challenges fo single-member
districts because if the government can be forced to defend a Jawstit protesting the
configuration of singfe-member districts when the plaintiff group would not be large
enough 1o bring suit aver a multi-membar districting plan due to the Gingles pre-
conditions, then the government is effectively being punished far adopling a form of
districting that is generally considered to be more favarable zogninorlty groups.
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We do not agree with defendants’ analysis. In establishing threshold conditions for
challenges to multi-member districts, the Court was responding to Congress' express

. cencern that multi-member districts would be subject to challenge any time that minorilies
are not elected in direct proportion to their population. As the Court noted in Gingles, the
reuiti-raember form of districting by #self infringes on a minorily group’s opportunity to
participate in the political process and elect a candidate of its choice only If the group
would otherwise be guaranteed the opportunity 1o control at least one single-member
district, The Court established threshold conditions for challenges to multi-member
districts in order 1o enable goverments 1o maintain such systems withoul the constant
threat of time-consuming and expensive litigation.

Furthermore, the Court expressly limited the application of these pre-conditions to

situations in which plainiiffs were challenging onfy the multi-member districting. T In
footnotes to ils opinion, the Court noted that there wers issuss implicated by iis
interpretation of the Voting Rights Act which were not before the Court and which the
Court therefore would not address, For example, the Court noted that:

- We have no accasion to consider whether § 2 permits, and if it does, what standards
should pertain to, a claim brought by a minolty group, that Is not sufficlently large and
compact to constitule a majorily in a single-member district, alleging that the use of a
multi-member districl impairs its abifity to inflvence eleclions.,

We note also that we have na occasion to consider whether the standards we apply
to respondents’ claims that multimember districts aperate 1o dilute the vote of
geographically cohesive minority groups, that are large enough to constitute
majosilies in single-member districts and ihat are conlained within the boundaries of
challenged multi-member districts, are fully pertinent to other sorts of vole-dilution
claims, such as a claim alleging that the splitling of a large and geagraphically
cohesive minority hatween two or more muitimember or single-member districts
resulted In the difution of the minority wote.

... In a different kind of case, for example a gereymander case, plaintiffs might allege
that the minority group that is sufficiently large and compact to constitute a single-
member district has been splil betwsen two or more multi-member or singte member
districts, with the effect of diluting the potential strength of the minority vole.

*1052 fd. at 46 n. 12, 108 S.CL at 2764 n, 12; at 50 n. 16, 106 S.CL. at 2767 n. 18,
(emphasis added),

Additionally, the Court has since suggested that a dilution of minority influence may be
sufficient to sustain a Section 2 results claim, In Chisom ¥ Roemer, 501 U.S. 380, 111
S.CL 2354, 115 L.Ed.2d 348 (1991), the Supreme Court held that Secticn 2 of the Voting
Rights Act applied to elected judges. In the course of its analysis, the Court stated that in
order to establish a Section 2 claim, the plaintiffs nust show bath that {hey have less
oppaortunity fo participate In the political process and that they have less opporiunity to
elect representatives of their choice, fd. at , 111 8.CL. at 2364. Justice Scalia
dissented, arguing that this reading of the statute would leave *minoritias who form such a
smalt part of the electorate in a parfisular jurisdiction that they could on no conceivable
basis ‘elect representatives of their choice’” entirely without Section 2 protection and that
they could therefore be denied equal opportunity to participate in the political process with
impunity. /. at . 111 8.GL at 2371 (Scalla, JJ. dissenting). The majority responded
that Justice Scalia’s argument “rest[ed] on the erronecus assumption that a small group af
voters can never influence the outcome of an election.” /d. at n. 24, 411 S.Ct. at
2365n. 24,

Based on thase statemenis in Chisom and the Courl's express disclaimers regarding the
scope of its decision in Gingles, we cannot conclude that the Gourl intended the Gingles
pre-conditions for chatlenges to muiti-member districting schemes to apply to all Section 2

chailenges.? Therefora, we do not adopt ther for the racial gerrymandering claim at
issue here, While the bright-line test advocated by the defendants wouid indeed be
simpler than a case by case analysis of the totality of the circumslances,

[tlhe standard that showid be appked in litigation under § 2 is not at issue here, Even if

serious problems lie ahead in applying the lotality of the circumstances described in §

2{b), that task, difficult as it may prove to be, cannot justify a judicially created limitation

on the coverage of the breadly worded statute, as enacted and amended by Congress.

Chisom v Roemer, 501 1.5, 380, » 111 8.Ct. 2354, 2368, 115 L.Ed.2d 348 {1991).
10
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Moreovet, we reject defendants’ argument that the state is being punished for adopting a
single-member districting plan. While single-member districting is generally more favorable

' to large, compact mincrity paputations, single-member districting plans possess their cwn
unique opportunities for abuse, of which racial gerrymandering is a prime example,  We
cannot agree with the defendants that a government may with impunily divide a politically
cohesive, geographically compact minority poputation between fwo single member districts
i which the minorily vote will be consistently minimized by white bloc voting merely
because the minority population does not exceed a single district's population divided by
two. Accordingly, we proceed to an analysis of the tolafity of the circumstances in
Mahoning Valley to delermine whether the plaintiffs have proven that the boundary fines
atissue minimize or cancel oul the valing slrength of the black community.

*1053 Totalily of the Circumsfances

At first biush, plaintifis do not appear fo have presented a very strong case. There are no
allegations that laws in Mahoning Gounty have ever prohibited blacks from voling or from
registering to vote, Additionally, none of the slsction precedures frequently used to
discriminate against minorilies are present here: candidates are elecled from single
member districts, thera Is no majority vote requirement and no formal slating process, and
only 150 signatures are needed to obtain a piace on the ballol. Therefore, the only
alfegation of de fure discrimination is that the houndary line at issue divides the hlack
community.

Howaver, the Senate Report to the Voting Rights Act directs us to examine de facio
discrimination as welf as that authorized by law, We begin this analysis with an examination
of the history of the area in question, Although the boundary fine at issue was drawn
during a statewide reapportianment, the focus of the results test is on the ptaintiffs rather
than the drafters, and therefore our inquiry dees rot focus en the black experience in the
entlre state but rather on the political and social reality local to the Mahoning Valley,
Because more than ninety-eight per cent of Mahoning County's black population resides
within the corporate limits of Youngslown, much of our discussion will necessarily be
concerned with that city.

History of the Mahoning Vailey

The relevant history of the Mahoning Valley is developed in defail in the record before us.
Itis thus eslablished that in 1880 the City of Youngstown had a population of
approximately 15,000. By the turn of the century, the population had fripled fo 45,000, and
by 1830 the city had swolien to over 170,000 residents due to the burgeoning steel
industry that had grown up along the banks of the Mahoning River. The ethnic
composition of the area reflected a simitarly dramatic change. In the nineteenth cernlury,
Youngstown was composed predeminantly of “old-stack” Americans of British and German
descent. However, the steel industry attracled immigranls from a variely of European
countries, to the point that in 1920, more than 60% of the city's population were fareign
born or first generation Americans.

During the same fime period, the sleel mill owners actively recruited rural southern blacks
to work in the mills. Blacks were barred from mambership in the sleelwerkers tabor unions.
Therefore, steel miil owners hired blacks to queli labor unrest, to break strikes, and to
work at undesirable jobs that union members would not take. As a result of the recruitment
by the steel mills, the black papulation of Youngstown increased at an even greater rate
than thal of the general population, jumping from less thar: two per cent of the poputation
in 1900 to 6,750 in 1920 and doubling again to 14,500, over eight per cent of the city's
population, by 1930. The black workers formed communities near the steel mills that
employed them, sellling along the river banks. Uliimately, the steel companies began (o
provide housing which the workers could rent and eventuatly own. The company housing
segregated the werkers by race and national origin.

The influx of blacks combined with religious and cuflural differences between the primarily
Prolestant original settlers and the Catholic and Jawish immigrants provided fertite ground
for the organization of the Ku Klux Klan, which began fo erganize in Youngstown in 1922,
in 1923, the year that Youngstown abtained a home rule charter, see Ohia Const., Art.
RVl § 7, the Klan funclioned as the city's only political party, appointing precinct workers
and nominating candidates.? That year its candidates *1054 won six of the seven cauncil
seals, the mayoral seat, and the majorily of seais on the board of education, The Klan
also was responsible for the division of the city into seven wards. Each ward began at the
river and moved outward, in a wedge shape, thereby dividing the mill laborers who resided
alang the river banks and submerging them into the general population. These wards
exist essentially unchanged today. 1
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While the Klan fell from power almest as quickly as it rose, disappearing as a major
influgnce by 19286, racial segregation and inequality continued. Diserimination pervaded
. «  all aspects of Youngstown life, The police routinely rounded up blacks in the 1920's as a
means of investigating crimes. Theaters directed black patrons to tha baicony. Most
restausrants denied them any bul carryout service. Hotels did not always permit blacks {o

register. All of the cily-operated swimming pools but one were restricted for white use.

Discrimination was also conspicuous in clty employmeanl practices. Prior to 1960, there
were no black members of the fire depariment. Blacks fared little belter in Youngstown's
Palice Department: in 1976, their relative low numbers and lack of advancement
opportunities were such that a number of black police officers and candidates for
appointment to the department filed a lawsuit alleging racial discrimination In the
department's hiring and promoticnal practices, Williams v Vukouch, 720 F.2d 908 (6th
Cir.1983). In that same year, the Office of Revenue Sharing, in response to a complaint
lodged against the department, launched an investigation and found that, while
Youngstown boasted a black papulation of 25 percent, only 7.6 percent of the pofice
department was black. /d. at 914 n. 5. The invesligation further uncovered that only two (6
percent) of the thirly-four officers hired the previous year were black, and that only 5
percent of the sergeants and 2.6 percent of the detectives on the police force were

black, 8

Discrimination was also evident in the city's school system, The Youngstown Board of
Education had a policy against hiring black high school teachers uniit 1956, Black
teachers also found it difficult to obtain administrative positions.” t 1977, the United
Stales District Court for the Northern District of Ohio specifically found that the
Youngstown public schools were racially segregated, aithough no reiief was ordered
because the segregation was not proven to result from diseriminatory intent. See
Alexander v Board of Education, 675 F.2d 787, 795 n. 7 (th Cir.1982}. The courl also
found thal the schoot system dispraportionately assigned black teachers and
administrators to predominanily black schools and ordered apprapriate relief. Jd. at 790 &
n 2.

In addition ta city employment, Youngstown blacks have faced discrimination in other
fundamental areas throughout this century. Restrictive covenants prohibited real estate
from being sold to blacks. Even after these covenanls were declared unenforceable,
Sthelley v Kraemer, 334 US, 1, 68 S.Ct. 836, 92 L.Ed, 1161 (1948), biack families were

unable to purchase *7055 housing in white neighbarhoods. 8 Cansequently, Youngstown's

housing pattern has remained intensely sagregated. While the fourth and seventh wards
of the city are less than two per cent black, the 1980 and 1990 census data show that

many areas in Youngslown are more than eighty per cent black,® The court takes judicial
notice of the segregated white-black housing assignment policies maintained by the
Youngstawn Metropalitan Housing Authority. This was pursuant 1o the poticy of the
Federal Public Housing Administration that existed from the 1930's inta the 1960's.
Moreaver, sociai activilies remain closed to blacks. At the lime of the trial in 1988, no
blacks had ever been members of any of the city's three counlry clubs or of the
Youngstown Club, the city's primary business club.

Effects of Discrimination
The effects of discrimination are apparent in the data compiled during the U.5.
Depariment of Commerce's 1980 Census of Population and Housing (Gensus) and in

studies conducted by plaintiffs’ expert witness, Dr, Terry Buss. 1% The Census showed that
in Mahoning County, the mean income for blacks In 1979 was $14,118, substantially lower
than the mean income for whiles af $20,259. Likewise, the Census showed that 27.3% of
black families lived below the poverly Jave! while the corrasponding figure for whites was
only 5.8%. Of the blacks in Mahoning County 25 years of age or older, nearly half (48.6%)
had not completed high school, and only sixieen per cent had completed one or more
years of college. For whites in Mahoning County, less than one-third had not completed
high school, and almost one-quarter had completed at least one year of college. Finally,
the Census showed that the median value of housing for blacks in Mahoning County in
1980 was $20,200, white the median value of housing for whites was $38,700. See
Appendix il for census data,

Similarly, a 1984 study by Dr. Buss, entitled “Inequities In the Distribution of Unemployment

in the Youngstown/Warren SMSA", 1 indicated that blacks were much more likely io be
unemployed than whites. This study, prepared for the Ohio Bureau of Unemploymeant
Services using the methedology used by the U.S. Bureau of thd Tensus during its monthly
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population survey, showad that the unemmploymant rate for blacks was 37.2% while that for
whites was only 15.0%. Young hlacks, ages 34 and under, had the highest unemployment
rate, nearty 50%. Additionally, blacks comprised more than one-quarter of the

discouraged workers, 12 nsarly three times the amaunt that would have been equivalent
to whites given the racial makeup of the region. Dr, Buss {estified that he had studied
black and white unemployment dala for the period between his 1984 study and the time of
the tria and concluded Lhat while unemployment for both groups vacillates, *7056 blacks
consistently experienced greater unemployment rates than whites, with the rate for blacks

reaching double that of whites on some occasions, 12

While the effects of discriminalion are apparent in areas of education, employment,
income and health care as discussed above, the effect of discrimination against blacks in
the Mahening Valley Is perhaps most apparent in political life. In the most vivid exampla,
McCullough Williams, a leader in Youngstown's biack community and one of the first black
members of Youngstown's school board, testified that he received threals as a result of
his civil rights activities, These {hreats culminated in his house being bombed in 1870.
Compelling testimony was also provided by Herman “Pete” Starks regarding his candidacy
for Mayor in 1985, Starks was endersed by the party in his campaign for the Democratic
primary, the only time a black candidate has received a party endersement in a cily-wide
or county-wide election. Nonatheless, throughout the prirmary race, the media focused on
Starks' race, consistently describing him as the black candidate for Mayor. Additionally,
ihe oppaosilion campaign used overt racial appeals. They campaigned door-to-door tefling
volers that if Starks was elected, his cabinet would be black. In addition, a soundtruck
canvassed the city announcing that "If Pete Starks Is elecled Mayor, we wilt have a black
police chief, we will have a black fire chief, and we cannot have that.” Furthermare,
although party rules required party officials to support the endeorsed candidates, and
although each precinet had committeemen who were paid to campaign for the endorsed
candidates, Starks received zero voles in four precincts, including one precinct where two
party officials resided. No sanctions were taken by the party against the officials or the
committeemen who refused o suppart Slarks.

Finally, the record establishes thal blacks in Mahoning County participate in the political
process at a lower rate than whites, From the data previously discussed indicating
disparily in income, education, and employment between whites and blacks in Mahoning
County, we conciude that the depressed minority political participation is the result of past
discrimination. See 5.Rep. No. 87-417, 28 n. 114, U.S.Code Cong. & Admin. News 1982,
pp. 177, 207, quoted supra, at p. 1049,

Black Candidates in Elections

In the history of Mahoning County, eight blacks have run for state representative. With the
exception of W.R. Stewart's election in 1904, before the population boom and the
emergence of the Ku Klux Klan, none has been successful. No black has ever won a
county-wide election, Only one black candidate has ever won a city-wide election other
than jor school board. The Honorable Lioyd Haynes was appointed fo municipal court in
1872, and subsequently won eleclion in 1978 and again in 1984. Five black candidates
have won elections for the Youngstown school board. The school board election is
conducted on a multi-member cify-wide basis.

Racial Polarization and Political Cohesiveness

The Supreme Court's decision in Gingles indieates that plaintiffs must prove white bloc-
voling and black political cohesiveness in arder to prevail on a Section 2 claim. In this
case, the piaintiffs have proven both.

Plaintilfs' expert withess, Dr. Buss, testified first to general trands in Mahoning County.
Overalf, blacks in Mahoning Counly will vole for the Democratic party candidate in the
general election at a rate of between eighty and ninety per cent. Ten per cent of white
voters In Mahoning County vole consistently for the Republican tickel, The ramaining

white voters tend to split evenly between independent candidates and the Demagratic
candidate.

Dr. Buss colected and avaluated data showing the voling patterns in the City of *1057
Youngstown for 14 edections in which a black candidate had sought slection. Dr. Buss
conducted exireme case analysis and regression analysis lo determine whether blacks
and whiles in Youngstown differed in their voting behavior, These technlques yielded data
concerning the voting palterns of each racial group, inciuding estimales of the

percentages of members of each race who vated for each candidate. ' His analysis
showed that the relationship belween the candidale's race and3he race of the voter was
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consistently near linear 15, indicating thal there Is a relationship between the race of the
voter and the likelihood that he will vote for a black candidate. Additionally, the analysis
showed that the percenlage of votes received Increased as the percentage of blacks in
the precinct increased. 16 Homogeneous precinct analysis, or extreme case analysis,
produced simitar results,

Dr. Buss's analyses showed that, on average, black voters supparted black candidates at
a rato of atmost eighty per cent, white white volers supported black candidates at a rate of

about twelve per cent.? *1058 The rate of white support dropped to fess than seven
percent when school board races were excluded,

From these data, and Dr. Buss's ebservation thal black voters in Youngstown generally
vete for the Democratic candidate at a rate between eighty and ninety per cent, we find
that plaintiffs constitute a politically cohesive voting unit. However, white voters in
Youngstown do not support black candidates. Therefore, in the usual course of events
white bioc voting will result in the defeat of the minority group's candidates.

Responsivenass

The Senate Report indicates that another factor that is sometimes useful in the totality of
the circumstances analysis is the responsiveness of elecied officials 1o plaintiffs’ group. In
this case, we find that the state representatives in Districls 52 and 53 have not been
sensilive to the needs of the black community in Youngstown. First, we note that the
representatives have fittie incenlive lo consider black voters. As demonstrated above, the
black community is safely Democratic. In the absence of a black candidale, aver eighty
per cent of black voters will vole strictly along parly lines. However, white voters in
Mahoning Counly ara less consistent, and therefore the representatives must cater to
their needs in order o secure re-election. The uncontradicted evidence suggasts that this
Is In fact the practice in Mahoning County: very fittle campaigning for the state
representative positions has been directed toward the black community. Furthermore,
black voters in these districts lestified that their represenlatives are not rasponsive to
minorily lssues, and surveys by Dr. Buss of black residents and leaders in the black
cemmunity show that the representatives are perceived as indifferent to the needs of the
minority community, These surveys also showed thal black citizens feel that their
representatives do not seek Input from the black community. For example, one of
Youngslown's state representatives intreduced a bill into the state legislaiure to eliminate
ohe of Youngstown's three municipal judgeships, the only judgeship ever held by a black,
and the only city-wide position to which a black had ever been elected by a majority

vote, 18

State's Interest

Finally, the Senate Report suggests that this court may find it uselul to examine the policy
underlying the state's use of the challenged praclice. Where the underlying policy is
tenuous, the challenged practice is more likely to violate Section 2. in this case, there Is
simply no defensible basis for the current boundaries. The state's apportionment policies
eslablished within its constitution require that the integrity of political subdivisions be
respected whenever possible. In this case, those policies were clearly violated. Article Xi of
the state constilution stales Ihat a house district should be formed by combining the areas
of governmental units. Obio Const,, Art, X, § 7(B). When a unit must be divided in order to
create house districts of substanlially equal size, “only one such unit may be divided
between two districts.” id, at § 7{C). i this case, as more fully appears in Section B befow,
both the City of Youngstown and Boardman Township were divided between districts 52
and 53. Since the current configuration of the districts vioiates the state's own
constitutional requirements, we find that the slate has no interest in maintaining the
current configuration,

Conclusions

From the totality of the above evidence, we conclude that segregation and racial
discrimination have been a way of fife In Mahoning County since blacks setiled in *7059
the area at the turn of the century. One effect of these practices has been lo foreciose the
area's black residents {rom the political processes leading to nomination and election of
candidates fer any office in the Mahoning Valley, with a corresponding depression in black
registration and voling rates. Additionally, the current configuration of the Ohlo House of
Representatives' districts deprivas blacks of the opportunity to elect a candidate of their
chaice in either house district. They cannol elect a black represenlative because while
volers will not support a black candidate, whether or not hs has a party endorsement, and
blacks are not sufficientty numerous in either district to carry a?4election without white
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support. Therefore, white race-based bloc voling works in conjunction with the division of
the black voters to permit and indeed compel political parties 1o ignore minority

- + candidates, and {o discourage black candidates from seeking office. Defendants argue
that blacks have not run in the primary elections, and thal therefore they have ne basis
for claiming that thay cannot prevail In the current districls. However, we can take notice of
the tremendaus expense, monelary and otherwise, of running for office, and we find that
the circumslances in thesa two districts are such that most blacks could not reascnably
have believed that they would have a chance of making a substanliat showing, much less
of winning.

With regard te while candidates, political reality does not encourage candidates in the
current district configurations to take positions that are responsive la the needs of the
black community. In the absence of a black candidale, the Democratic candidate can be
assured of more than eighty par cent of the black vote simply by virtua of his party
endorsement, and the Republican candidate can be assured that he will receive less than
ten per cent. Therefore, candidates from bolh parties must, and da, focus their campaigns
on winning the “swing vote"—which in these districts is primarily composed of waalthy
suburban whiles. Given the totality of the circumstances in this region, we can take judicial
notice that the expectations of wealthy suburban volers are qualitatively different from
those of the impoverished, urban black community. As a resull, we conclude that under
the current configurations, because the black voting strength is divided into two diskricis
each of which contains a large population of white suburban voters, black voters in
Mahoning county do not have an equal opportunily lo slect a candidate of their choice for
stale reprasentative.

The next question that we address is whether black voters could elect a candidate of their

choice in a redrawn district. 19 For the reasons set forlh below, we find that plainliffs have
shown that in the proposed district they will be abile 1o elect a candidate of their choosing.

Defendants go o greal lengths to demonstrate that based upon racial valing paltlerns
plaintiffs will not be able 1o elact a black eandidate without a majority of black voters in the
redrawn district, However, defendants misapprehend the requirements of the Voting
Rights Acl, The issue is not whether the plaintiffs can elect a black candidate, but rathar
whether they can elect a candidate of their choice. We believe that they can, In a
reconfigured district, plaintiffs will constitute nearly one- *1060 hird of the voling age
population and about half of the usual Democratic vote, Therefore, the Democralic Party
and its candidates will be forced to be sensitive to the mirority population by virlue of that
population’s size. Maoreover, in a disirict composed only of Youngstown and Campbell,
candidates and representatives will not find themselves in conflict between the interests of
wealthy suburbs and the impoverished urban communities they serve. Since black voters
congistently vole eighty to ninety per cent Democratic and white volers vole consistently
almost fifty per cent Democratic, we find that plaintiffs could elect a candidate of their

choice, although not necessarily of their race, in a reconfigured district, 29

Therafore, based on our previous findings, we conclude that the plaintiffs have proven
that the current configuration of Ohio House of Representatives Districts 52 and 53
viclates the provisions of Section 2 of the Voting Rights Act of 1865, 42 1).5.C. § 1973.

B
Our finding that the plaintiffs have proven their claim under the results test of Seclion 2 of
the Voting Rights Act would ordinarily allow us fo proceed to the question of relief without
reaching plaintiffs' other claims. However, due to the paucity of authority regarding the
application of the results test lo minority populations that are nat large enough to forma
majority In a single-member district, we are compelled by principles of sound judicial
administration to address plaintiffs' second claim under the Voting Rights Act: thal the
state apportionment board intentionally split the black population of Mahoning County into
two districts in order to dilute the effectiveness of the minority vole. Because this claim Is
indistinguishable from a claim under the Fifteenth Amendment, we address these claims
together,

The Fifteenth Amendment states:
Section 1., Right of citizens to vote—Race or color not to disqualify,

The right of citizens to vote shali not be denied or abridged by the United States or by
any State on account of race, color, or previous condition of servilude.

Section 2. Power to enforce amendment. 15
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The Congress shalt have power lo enforce this article by appropriate legislation.

This amendment prohibits states from intentionally discriminating on the basis of race in
matters having to do with voling. City of Mobile v Bolden, 446 LL.S. 55, 61, 100 S.CL. 1400,
1496, 64 L.Ed.2d 47 (1980).

Plaintifis have produced strong evidence proving that the drafling of the boundary
between District 52 and District 53 was racially motivated. First, Rabert Dykes, a palitical
consultant hired by the Ohio Democratic Parly to draft an apportionmant plan, testified
that the team that designed the plan adopled by the state sought out information
regarding the location of substantiai black populfations within the state. When the drafting
leam determined that there was a larga enough black population to form a black majority
for a district, they shifted boundaries to more closely approximate the black population.
This was accormplished nolwithstanding the mandate of the Ohio Constilution that “district
boundaries established by the preceding apportisnment *1067 board shall be adopted 1o
the extent reasonably consislent vith the requirements of section 3 of this article.” Art. X,
§ 7(D). Howaver, if the black population could not constilutle a majority in a district, Dykes
lestified that the drafters did not atlempt to conforns the boundaries to black
concentraions. Furlhermore, the Secretary of State testified that the appartionment board
was contacted by incumbents who wanted their districts “prolected.” Finally, the evidence
showed that the incumbent legislalors were white, these incumbents were supported by
white voters, voling in lhe districts was racially polarized, and the districts were safely
Democratic.

From this evidence, we find that the line dividing Youngstown betwaen districts 52 and 53,
when it was originally drawn in 1971 and when it was laft in place in 1981, was intended to
split the black community in order to dilute the potential effectiveness of the black vate, 1o
the obvious benefit of the incumbents. Aithaugh courts are reluctant lo provide relief on
claims that a district has been gerrymandered te protect an incumbent's seal, see Davis v
Bandemer, 478 U.S. 108, 138-43, 106 S.Ct. 2797, 2813-15, 92 |.Ed.2d 85 (1986) and
478 U.8, al 143-60, 106 S.Ct, at 2815-24 (O'Connor, J, concurring), this rule does not
hold when the manipulations were conducied on a race-canscious basis. Like the Seventh
Circuit, we see “little point ... in distinguishing discrimination based on an ultimate
objeclive of keeping cerlain white incumbents in office from discrimination borne of pure
racial animus.” Ketchum v Byrne, 740 F.2d 1398, 1406-10 (7th Cir.1984), cert. denied,
471U.8. 1135, 105 8.CL. 2673, 86 L.Ed.2d 692 (1985). See also Garza v City of Los
Angeles, 918 F.2d 783, 771 (8th Cir.1990), cert. denied, 498 U.S. 1028, 111 S.Ct. 681,
12 L.Ed.2d 673 (1891) (Fifteenth Amendment violation was proven when officials chose
lo fragment the Hispanic vate in order to preserve incumbencies). See afso Goniillion v,
Lightfoot, 364 U.S. 339, 346, 81 5.Ct. 125, 130, 5 L.Ed.2d 110 (1660) (*"When the
tegistature thus singles out a readily isolated segment of a ractal minarity for special
discriminatory treatment, it violates the Fifteenth Amendment.”)

Furthermore, the districts as drawn in 1981 violale the express command in the Ohio
Constitution that only one governmental unit be divided betwsen two districts. The
governmental unit that was unnecessarily divided was Boardman Township, an area with a
population of 41,510 persons, only 225 of whom are black. It is apparent from the record
that any reasonable division between the two districts that did not sphit any enlity other
than Youngstown would have created a dislrict with a substantially greater black
poputlation than District 53 as currently drawn. Recognizing the admonition in Gomillion v
Lightfoot, 364 U.S. 339, 342, 81 S.Ct. 125, 127, 5 L.Ed.2d 110 (1960), that “the Fifteenth
Amendment nullifies saphisticated as well as simple-minded modes of discrimination”, we
find that the deliberate combination of over 30,600 persons from a 99% white township
with areas of Youngstown that were nearly half black in flagrant disregard of the state
conslilution’s apportionment rules was not colar blind. Accordingly, we find that the
plaintiffs have proven that the current apportionment violates the Fifteenth Amendment.

c
The Supreme Court slated in Constantin, supra at page 1048 and Railroad Commission
of California v. Pacific Gas & Blectric Co., 302 U.S. 388, 58 S.C1, 334, 82 L.Ed. 319 {1938)
that once a three-judge courl is properly convened, it has Jurisdiction to determine “all the
questions in the case, local as well as federal.” We recognized above that the boundary
line at issue in this case violates the Ohio Constilution, While Issues requiring the
resolution of ambiguitfes in state statutes or constilutions are best reserved 1o slate
courts, there is no ambiguity here. The state consfitution mandaltes that “only one
fgovernmental] unit may be divided between fwo [house] districts.” Qhio Const. Art X, §
7{C}). The City of Youngslown was more than five per cent Iarglfg than the state's
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poputation divided by 99, and it therefore *1062 had to be divided to meel the
requiremnents of Article Xt section 3, limiting the permissible variation in size between
districts. Because Youngstown had o be divided, the state constitution compelled that all
other governmental units in the lwo districts at issue be allocated wholly to one district or
the other. The division of Boardman Township unquestionably violated this mandate,

lit. RELIEF

Plaintiffs seek declaratory and injunctive relief from the boundary between Districts 52 and
53. In particislar, plaintiffs request an order enjoining the State from halding future
elections using the current boundaries and directing the State to adopt plaintiffs’
proposed dislricts, Finally, plaintiffs ask this court to arder a special elzction to be held in
November of 1991 to elect representatives from constitutionally drawn districts. We
address these requests in sequences.

First, wa find that piaintifis are entitled to declaratory relief for the reasons discussed
above, and accordingly, we declare that the current boundaries of Ohlo House of
Representatives Districts 52 and 53 violate the Voting Rights Act of 1965 as well as the
constitutions of the United States and the State of Ohio. “[O]nce a State's legislalive
apportionment schems has been found to be unconstitutional, it would be the unusual
case in which a court would be justified in not taking appropriate action to insure that no
Turther elections are conducted under the invatid ptan.” Reynolds v Sims, 377 U.S. 533,
585, 84 5.CL 1362, 1393, 12 L.Ed.2d 506 (1964). In this case, the current house terms
do not expire unfll January 1, 1993, and the Chia Constitution requires a new statewide
apportionment of the General Assembly to be published this year. Therefore, we find thal
thete are no special circumstances which would compel us to withhold this form of
injunctive refief. Consegquently, we enjoin the defendants from using the current house
district configurations for fulure eteclions.

However, we conclude that an order requiring the state to adopt plaintiffs' preposed
districts would not be appropriate at this time. "{Legislative reapportionment is primariy a
matter for legislative consideration, and ... judicial refief [is] appropriate only when the
legislature fails to reapportion according to federal constitutiona) requisites in a timely
fashian after having had an adequate opportunity to do se,” Reynolds v Sims, 377 U.S. at
586, 84 S.Ct, al 1394, see also Wise v Lipscomb, 437 U.S, 535, 538--40, 98 §.Ct. 2493,
2496-97, 57 L.Ed.2d 411 (1878). The Ohie Constitution requires the apportichment
board to publish a new apportionment plan for the Ohio General Assembly by October §,
1981 based on the 1990 decennial census. We therefore retain jurisdiction of this case to
consider further injunctive relief; however, we defer a hearing on this issue until after the
Oclober deadline has passed, If at that time the reapportienment plan has not been
published, or if the board's plan violates plaintiffs' statulery or constitutional righis, we wil
then entertain an application for an order fashioning an appropriate ramedy.

Finally, with regard to plaintiffs' request for a speciat election from constitutionally drawn
districls for the house seats explring in January of 1893, squitable considerations require
that this relief be denied. The burden of requiring the State to hold an etection for thasa
districts one month after the appertionment is published combined with the burden on the
potentiat candidates far exceeds the burden on the plaintiffs of being represented for an
additional year by legistalors whom they might not have chosen had the eleclior been
held in constitutionaily drawn districts. Moreover, while our broad remedial powers may
permit us to order the apportionment published hefore the Octoher deadline, we decline
10 do so. We do not believe that an earlier deadline would give the board adequate
opporiunity to fashion a statewide pian that meets the federal constitutional requiraments
announced in this opinion as well as the raquirements imposed by the Ohio Constitution,
Sirnilarly, we decline tc order a special election for the house seals al a [ater date.
Although a laler slection would give the candidates and the state *1063 time to prepare,
the incremental cost of a special election imposes ils own burdens, and the henefit lo the
plaintiffs diminishes as the time remaining in the existing house term expires. Therefore,
we decline to compel a special election for the house districts at issue,

v, ATTORNEY'S FEES
Section 1873/ of United States Code Titie 42 provides:

(e} Attorney's fees, In any action or proceeding to enforce the voting
guarantees of the fourteenth or fifteenth amendment the court, in its
discretion, may allow the prevailing party, other than the United States, a

reasonable allorney's fee as part of the costs. 17
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Under this statule, 3 prevailing plaintiff should ordinarily recover an attorney's fees uniess
special circumstances would render such an award unjust. Hensley v Eckerhart, 461 1.5,
424,429,433 n. 7, 103 5.Ct. 1933, 19386, 1839 n. 7, 76 L.Ed.2d 40 (1983). We find that
there are no circumstances that would render an award of fees unjust in this case, and wa
therefore grant plaintifis' request for fees and costs, Plaintiffs should submit a fee request
with appropriate documentalion 1o the court, Defendants will then have the upportunity to
file objections to any of the charged hours if they so desire.

V. CONCLUSION
For the reasons stated above, we find that plaintiffs’ statutory and Fifteenth Amendment
claims have merit, and we order the relief announced above.

While we retain jurisciction of this case to consider plaintiffs’ request for an order directing
the state to adopt plainliffs' proposed districts until after the state apportionmant board
publishes a new appertionment plan and to determine the amount of attorney's fees, we
find that there is no just reason for delay in the entry of judgment ordaring declaratory
relief and anjoining future elections using the current districts, and we therefore direc] that
fudgment be entered an those cfaims purstiant to Rule 54(b).

Se ordered,
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*1068 APPENDIX I

BATCHELDER, District Judge, dissenting. *
§. Infroduction

Plaintiffs in this case bring two claims, one for violation of Section 2 of the \oling Righls
Act as amended, 42 U.S.C. § 1973, and the other for violation of the Fifteenth Amendment
of the United States Constitution. | conclude that neither of these claims can be
established based on the evidence presented here, and even constiuing the evidence as
the majority construes it, neither the statute nor the 15th Amendment can be found to
have been violated by the districl line challenged by plainliffs in this case. | therefore
respecifulty dissent.

bwill first address the facis of this case in the conlext of the factors set forth in the Senate

Report. ! Nexi | will discuss the plaintiffs' statulory claim in the context of the law of Section
2 of the Voting Rights Act, 42 LL.S.C. § 1973. Finally, | will analyze the plaintiffs’ claim
alleging an intentional viclation of both the Fifteenth Amendment of the U.S. Conskilution
and the Voling Rights Act,

I, Totality of Circumslances Analysis: Facls and Factors

A, introduction

With some very significant exceptions, | do not take issua with the majority's presentation
of the facts in this case. Neither do | disagree with the majority's position that a claim of a
Section 2 violation must be avaluated in light of the totality of the circumstances, including
the factors set out in the Senate Report. | do, howaver, strongly disagree with the
majority's conclusion that under the totality of the circumstances the plaintiffs have proved
a Section 2 violation,

21
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*1071 The majority’s analysis correctly notes that the Senate Report sets out seven
factars which may be probative of he issue of whether a Section 2 violation has occurred,
Lt as well as two additional factors which may in some cases prove useful in that
determination, that these faclors are not exclusive, and that there is no magic number or
combination of these factors which must be demanstraled in order to prove such a
violation, It is important to point out, however, that as a matier of logic, in order to prove
such a violation in light of the tolality of the circumstances as determined by these or
other faclors, al least some of them must clearly be shown to be present. Itis from this
perspeclive that the record in this case as welt as the majority opinion must be examined.

The malority introduces its analysis of the facts with the siatement that, “At first blush,
plaintiffs do not appear to have presented a very sirong case,” and proceeds from there
to create a case for the plaintiffs which the evidence does not support. And conlrary lo the
majority's cenclusion, closer examination of plaintifi's case does not demonstrate some
hidden strength, but rather, exposes its overali weakness,

The majority begins its analysis of the evidence with a curscry admission that three of the
first four Senate Report factors are entirely lacking in this case:

There ara no allegalions that laws in Mahoning Counly have ever
prehibited blacks from voling or from ragistering to vote. Additionally, nene
of the election procedures frequently used to discriminate against
minorities are present here; candidates are elected from single member
districts, there is no majority vote requirement and no formal slating
process, and only 150 signalures are needed to obtain a place on the
ballof.

(Opinion at 1053). Following this concession, the majority discusses at length the history
of the Mahoning Valley, and other aspects of de facte discrimination in the region, and
concludes that the plaintiffs have proven, under the totality of the circumstances as
determined by the Senale Report factors, that the Sectich 2 of the Voting Rights Acts has
been viotated. The remaining Senate Report factors and the evidencs in the record need
to be carefully examined.

B. The Remaining Senate Report Factors
1. Faclor 5; Effects of Discrimination
The Senale Report lisls as one of the factars relevant to the totality of circumstances test,

the extent to which members of the minority group in the state or political subdivision
bear the effects of discrimination in such areas as education, employment and health,

which hinder their abilify to participate effectivaty in the political process; 114

¥ The courts have recognized thal disproportionate educational [sic] employment,
income level and living conditions arising from past discrimination tend to depress
minority political participation, Where these conditions are shown and where the level of
black participation in poliics is depressed, plaintiffs need not prove any fuether causal
nexus betwsen their disparate socio-economic status and the depressed lavel of
political participation.

S.Rep. No. 417, 97th Cong,, 2d Sess. at 29 & n. 114, reprinted in 1982 U.S.C.C.A.N. 177,
207 {emphasis supplied). Itis clear that for plaintifis fo establish the existencs of this
factor they must prove two separate etements. They must show first that past
discrimination has caused disparities in education, employment, income fevet and living
conditions, and second, that participation of blacks in politics is depressed. | would note
that the majority's disctission of the historical accounts of disctimination goes lo one
singte factor of the many idantified in the Sanate Repott, namely factor number 5. I shall
discuss both of these elaments paying particular attention fo the majority's treatment of
the evidence of record as it affects the elements.

a. Evidence of discrimination

The historicat evidence of discrimination in the Youngstown area presented by the
plaintiffs in this case primarity consists of anecdotal evidence of events which occurred
before 1960, and substantial portions of this evidence are from the 1920s and 1930s.
From a single incident or in some cases a very few incidenis e majority *71072 has
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generalized to its conclusions about historicat discrimination in the Youngstown arsa. |
cannot agree either with the majarity's approach or its overall cenclusions based on this
record. | do not quarre] with the majority’s conclusion that this evidence demonslrates
racial discrimination, but 1 believe much of this activity has minimal refevance to the
present casa,

As a starting point, while the majority spends considerable ime discussing the activities of
the Ku Kiux Kian in refation to Youngstown municipal government in the early 1920s
{Opinion at 1053~1054, 1056}, | have difficulty discerning the relevance of this activity to
the legislative districting in 1971 and 1981 of the Ohio State House districts in the
Youngstown area. There is some testimony in the record Involving racist Klan activity

directed at blacks during the 1920s. (Tr. Vol. || at 585-86).2 In addition, Wilkam Jenrkins
testilied on direct examination that one element of the Youngstown Ku Klux Klan's platform
was while supremacy and that the Kian had been involvad in the drawing of ward linas in

Youngstoun.3 On cross examination, however, Jenkins testified that the Klan's agenda
was primarity one of law enforcement and anfi-corruption {Tr. Vol. It at 36465, the Klan's
main targets were Catholics and Southern and Eastern European immigrants (Tr, Vol. I at
385}, and the prima forces behind their success in Youngstown were their stand on anti-
corruption and Sunday Blue Laws, not while supremacy. (Tr. Vol. Il at 365).

| do not mean to minimize the impact that the Ku Klux Klan had on the black community.
However, the majority’s emphasis on the Klan's histarical refationship to Youngstown
govarnment seems to me (o artificially add substance to their concluslons. This type of
argument is a classic fallacy of distraction, encouraging the reader to conciude that there
must be continuing discrimination because the Klan was once potitically involved in
Youngstown polilics, and not to recognize that the Klan's invoivement in Youngstown

governmen! was extremely shart-fived? and was seven decades ago.

One example of the majority's drawing a swaeping generalization from a single piece of
anecdotal evidence is its statement that after the elimination of restrictive covenants
against blacks, "black families were unable to purchase housing in white neighborhoods.”
{Opinion at 1055) (footrate amitted}. In the foctnote that foiflows that statement the
majority sets forth a summary of the testimany of McCuflogh Williams as proof thal blacks
could not purchase property in white neighborhoods. (Oplnion at 1055 n. 8). Mr. Williams'
tastimony, however, is the onlfy testimony In the entire record regarding attempts of black
persons to purchase property, and nowhere in that testimony is there an indication of the
time period in which he attempled to purchase residential preperty, (Tr. Voi. Il at 458-61).

b, Depressed Minority Poiitical Pariicipation

The second element of factor 5 is that black participalion in the politicat process is
depressed. Once plaintiffs have demonstrated both a history of discrimination and
depressed levels of participation in the process, foctnote 114 of the Senate Report
permits a presumption of the causal relationship between the two. The shawing of
depressed levels of participation clearly is crucial to the plaintiffs’ claims in this case.
Thus, it is particularly troubling that the majority opinien makes a finding without citation to
a single exhibit or any testimony that “the record establishes that blacks in *1073
Mahoning County participale in the political process al a lower rate than whites. From the
data previously discussed indicating disparity in income, education, and employment
betwaen whites and blacks in Mahoning County, we conclude that the depressed minority
politicat participation is the resull of past discrimination.” (Opinion at 1056).

In fact, the evidence of recard does not support the cenclusion that blacks' political
participation is “depressed.” After combing the record in an effort to find any evidence on
which the majority might have based this conclusion, § fouind only the statement of
plaintifi's expert, Dr. Terry Buss, that “[wlhites would appear lo have a higher participation
rate than would blacks.” (Tr. Vol. 1at 132). Such an equivecal statement itself provides
little support for the majority's conclusion, but when the basis for Dr, Buss' slatement is
examined, the accuracy of his conclusion is completely undermined. Dr. Buss testified as
follows:

Q Doctor, have you engaged in any type of evaluation or attempted to measure the
extent to which dlacks in Mahoning County vote?

A The extent to which they vole?

Q Yes.
23
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A Yes.

Q i what manner did you measure what | wilt refer 1o as black voter participation in
Mahoning County?

Allooked at the precinct data for the City of Youngstown which | hasten to add is where
ali the blacks live, So we have an opportunity lo examine that particular case. | do the
precinct data where at least 90 percent of the population of the precinct was black
which means, for all inlents and purposes, it is a black neighbarhood.

I also taok the precincts in which ten percent or more of the population was white which
means that [have white precincts. | compared the white and the black, what we call in
social sciences hamogenous precincts to each other and discovered that in almost
every case blacks had a jower participation rate in voting than did whites, and by lower
participation rates, | mean the vote from those particular precincts in the black precinets
always had a lesser percentage of people participating than those votes in the white
precincts.

Q Doctor, for what years did yeu determine that this circumstance exists?
A llooked at the mast recent primary election.
(Tr. Vol. tat 130-32).

There are at least four major problems in using this testimony to supply the foundation for
the conclusion that there is depressed parlicipation among blacks in Mahening County.
Firat, the election data upon which Dr. Buss based his conclusion was not from a broad
cross-section of precingts in Mahoning County or in the 52nd and 53rd House Districts,
but was only from the City of Youngstown. Thus, while it may provide an aceurate picture
of black voting tavels, since as Dr. Buss testified that is where most blacks in Mahoning
County reside, it does not necessarily provide an accurate assessment of white voling
levels in Mahoning Counly or in the 52nd and 53rd Districts. Second, the teslimony clearly
indicates while Dr. Buss categorized precincis which had ninety percent or more blacks as
“black precingls,” he categorized precincts that had only ten percent or more whiles as
“white precincts.” If that is so,5 clearly his data could neither accurately reflect white
voting levels, nor serve as the basis for any reliable comparisons of voting levels between
the races.® Third, Dr. Buss drew his conclusion about depressed black voting levels on
the basis of a single primary election. This cannot provide a proper foundation on which to
base any canclusion other than a conclusion relative only to that primary election. It
certainly cannot provide any foundation on *7674 which lo base the conclusion drawn by
Dr. Buss and relied upon by the majority In this case. Fourth, nowhere in his testimony did
Dr. Buss indicate the extent of the difference in black and white voting levels. Without that

inforrnation, the conglusien that black political participation is "depressed” is invatid. 7

Although footnote 114 ta factor 5 in the Senate Report permits the presumption that there
is a causal connection belween disparale socioeconomic status and depressed levels of
political participation where both past discrimination and existing depressed levels of
political participation are shown by the evidence, it is absolutely clear that that is the only
causal nexiss presumed by the Senate Report. Nothing in the tanguage of the statute, the
Senale Report, the case law, or anything else cited by the plaintiffs, referred to in the
majority opinion, or that [ have been able to find stands for the proposition that if plaintiffs
show a histary of discrimination, the Court may presume that the level of participation in
the political process is depressed. The record in this case simply does not support any
finding that the level of participalion of blacks in the political process is depressed, and
thus, factor 5 has not been established,

2. Faclor 6: Racial Appeal in Elactions

The majority ciles and the entire record conlains but one example to show that potiticat
campaigns in Mahoning County have been characierizad by overt or subte racial appeal,
the sixth of the factors in the Senale Report, {Opinlon at 1056). While an accumuiation of
such incidents would be helpful to show support for this factor, a single incident in one
election does not provide sufficient support for a conclusion that this factor is present in
this case.

3. Factor 7: Extent to Which Blacks Have Been Elecied

Regarding factor 7, the majority notes that only one black candidate ever has heen
¢elected state representative from Mahoning Counly and nonéhas been successful in
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countywide elactions. However, the opinion does niot mention the fact that in each of the
two most recent elections in which black candidates have run for state representative,
1984 (Benson) and 1986 {Armour), the black candidate received less than half of the
black vote, (Opinion at 1057 n. 7). Instead, the majority slates, "[W]e can take notice of
the tremendous expense, monetary and otherwise, of running for office, and we find thal
the circumstances in these two districts are such that most blacks could not reaschabiy
have betlieved thal they would have a chance of making a substantial showing, much less
of winning.” (Opinion at 1058-1059}, | recognize that the record contains evidence that
blacks have had only limited success in winning elections. But as will be discussed more
fully below, the population and election stafistics demonstrate that blacks clearly could
have been elecled in the Democratic primary elections, and the majority's conclusion
seems fo me lo be bootstrapped from other factual findings which are alsa not supported
by the evidence.

4. Factor 2. Polarization and Minority Voler Cohesiveness

| agree with the majorily that the appropriate guestions relative to factor 2 are whether the
plaintiffs have proven that they are a politically cohesive voting unit, whether whites
support black candidates, and whether white bloc voting usually results in the defeat of
the minarity group's candidates. See Thornburg v Gingles, 478 1.8. 30, 56, 106 8.CL
2752, 2769, 82 L.Ed.2d 25 (1988) {inquiring into racially polarized voting is needed “fo
ascertain whether minority group members constitute a politically cohesive unit and to
determine whether whites vole sufficiently as a bloc usually to defeat the minority's
preferred candidates”). However, | cannot agree with the majarily’s conclusions that these
plaintiffs are a politically cohesive voting unit, that whites do not suppott *1075 black
candidates, and that therefore, “in 1he usual course of events white bloc voling will resuit
in the defeat of the minority group's candidates.” (Opinion at 1057-1058). The record in
this case simply will not support these conclusions. The evidence prasented at trial
included data broken down by the race of the voters in anly two eleclions for 52nd and
53rd District House of Representatives. With respect fo those two elections, plaintiffs’ own
experl witness concluded that the 1984 election for state represenialive was not an
example of substantively significant racial polarization. and the 1986 election for state
representalive was only “fairly” racially polarized. (Tr. Vol. | at 218, 219--20). The
defendant's expert testified that in the 1984 race black voting was not cohesive and that in
the 1986 race it was only moderately cohesive at bast. (Supplemental Transcript of
Testimany of John Tuchfarber, at 43, 49).

Nevertheless, the majority relias upon election statistics from elections other than Mouse
of Representative elections to arrive at its conclusion about racist polarization and
minority vater cohesiveness, (Opinlon at 10561 058). I believe that those statistics may
nol properly form the basis for a conclision that voling in the 52nd and 53rd House
Districts is raclally polarized. The Senate Report provides that courts should focus on "the
exient to which voting in the elections of the state or political subdivision is racially
pclarized.” S.Rep. 417 at 29, 1982 U.S.C.C.AN. 8 206. The relevant political subdivisions
in the present case are the 52nd and 53rd State Legislalive Districts, not the City of
Youngstown or Mahoning County. The Supreme Court in Gingles staled,

The number of elections that must be studied in order to determine
whether voling is polarized will vary according to pertinent circumstances.
One impartant circumstance is the number of elections in which the
minority group has sponsored candidates. Where a minarity group has
never been able lo sponsor a candidate, courls must rely on other factors
that fend lo prove unequal access to the electoral process. Simifarly, where
a minority group has begun 1o sponsor candidates just recently, the fact
that stalistics from only one or a few elections are available for examination
does not foreclose a vole dilution claim.

478 U.S. at 57 n. 25, 106 S.CL. at 276970 n. 25. Since both the Senate Report and
Gingles set forth the relevant standards, | believe that the appropriate way of treating the
sleclion data in this case is to examine only the data and testimony regarding elaclions in
the 52nd and 53rd House Districts. Since the plaintiffs presented statistics of how both
whiles and blacks voted in only twe of those House elections, they are the only ones that
this Court may rely upon in drawing conclusions about racial polarization and minority
voler cohesiveness. The inevitable conclusion from examining that data is thal voling in
52nd and 53rd District elections is nal raclally polarized. 25
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ff, in fact, those two efections did not invelve a candidate sponsored by blacks, then
Gingles directs us to examing the other factors to determine if there is unegual access o
the political process, Gingles, 478 U.S. at 57 n. 25,106 8.CL. at 2770 n. 25. The majority
cites no authorily which would indicate that other elections, not involving the chaflenged
politicai subdivision, may be considered in determining that voling in the political
subdivision is raclally polarized, Since | believe that Gingles, by negative implication,
stands for the proposition that olher types of eleclions in the geographical region are not

relevant, B there is no evidence on which to base a conelusion that minority voting is
cohesive or thal voting palterns are racially polarized in the 52nd and 53rd Bistricts.

In addition, plaintiffs presented only evidence that, in any kind of election in which a black
candidate ran, blacks tended 1o support the black candidate and whitas tended not o
support the black candidate. (Tr. Vol. { at 176-221; Plaintifis' Exhibit B at 22-31 ). The
majorily opinlon here states that Or. Buss's testimony an black voting patterns indlcates
that voting is racially polarized and blacks are a palitically cohesive *1076 voting unit
because they vole for the black candidate In elections. (Opinion at 1057-1058). However,
no evidence was presented an the voling patterns of blacks, or of whites, in elections in
which only white candidates ran. Even the majority admils that this is a shortcoming in the
data, stating that it would have been useful to have statistical proof of black voting
patlerns in the absence of a black candidate.” (Opinion at 1057 n. i4).

In fact, the plurality in Gingles stated that to determine if blacks vote as a racial bloc, the
key is not whether black volers vole for a black candidate as a group, but whether they
vole for & particufar candidate as a group, regardless of that candldate's race, Gingles,
478 U.S. at 68, 106 S.Ct. at 2775 {plurality opinion). Justice Brennan stated: “Under § 2 it
is tha sfatus of the candidate as the chosen reprasentative of & particular racial group, not
the race of the candidate that is important.... Onty the race of the voter, not the race of the
candidate, is relevant to vote dilution analysis." /d. (plurality opinion). Thus, the plurality
believed that courts shouid examine both elections in which there were black candidates
and while candidates and those in which there were only white candidates (“zll-white-

candidate” elections).?

Al least two Circuits have adopted Justice Brennan's reasaning and concluded that the
race of a candidate is irrefevant le voler polarization and (hat the evidence should include
data as 1o black voting patterns in all elections, not just ones in which a black candidate
runs. The Tenth Circuil in Sanchez v Bond. 875 F.2d 1488 (10th Gir.1989}, cerl. denied,
498 U.S. 937, 111 S.CL. 340, 112 L.Ed.2d 305 (1990}, stated thal a rule against examining
efections with only white candidales “is questionable in light of the lfanguage of § 2, which
seeks to give minorities equal opportunily to ‘siect representatives of their chaice’ ..,
Nothing in the statute indicates the chosen represemtative of a minority group must be a
minorlty.” Id. at 1486. The court added that excluding data from all-white-candidate
elections is contrary to the slatute’s requirement {hat courts make a determination "from
the totalily of the circumstances, not from a setecled sel of circumstances,” id. Similarty,
the Eleventh Circult in Carroilton Branch of NAACP v Stallings, 829 F.2d 1547 (11th
Cir.1987), cert. denled, 485 1).8, 936, 108 S.Ct. 1111, 99 L.Ed.2d 272 {1988}, adopted the
view of the Gingles plurality. “[A}s the pluralily of the Court has said, ‘both the language of
§ 2 and a functional understanding of the phenomenon of vote dilution, mandate the
conclusion thal the race of the candidate per se is irrelevant to racial bloc voting analysis.’
" Id. at 1559 (quoling Gingles, 106 5.CL. at 2775). As the withdrawn opinion of the Sixth
Circuit in this case noted, “While voting in many efections is influenced by the race of the
candidate, such polarization should not avershadow the significant number of volers who
vote for candidates who are not members of their race, but who represent their interesls,”
Armour v State of Ohio, No, 88--4040, , al *@ (6th Cir, Feb. 7, 1980} (opinion withdrawn),
Only the Fifih Circuit has concluded that determining voter polarization and cohesiveness
requires an examinatlon of whether black voters as a group vote for black candidates in
eleclions, rather than an examination of whether black voters vote for a particular
candidate as a group, regardiess of the candidate's race. East Jefforson Coalifion v
Parish of defferson, 926 F.2d 487, 493 (5th Cir.1991) (district court did not ere in limiting
analysis to elections with black candidales); Wesluego Cilizens for a Befler Government v
Cily of Westwega, 872 F.2d 1201, 1208 n. 7 (5th Cir.1988) (“The race of the candidate is
in general of less signilicance than the race of the voter—but only within the context of an
election that offers volers the choice of supporting a viable minorily candidate.”}; but see,
Overton v City of Austin, B71 F.2d 529, 538 {5ih Cir.1989) ("We do not criticize this
melhadaology *1077 [locking only at elections with a black candidate}, altthough itis not the
anly permissible way to approach § 2 claims.”).

26
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It is my belief that because the statute requires a delermination of the ability of the
minority “to elect representatives of their choice,” and because the courts have
interpreted this requirement as including a delermination of whether the electorale is
racially polarized, if there have been elections in which black candidates have run, it is
necessary o analyze hoth those eleclions and all-white-candidate slections. In this case,
such a comprehensive analysis clearly was feasible. Dr. Buss has festified that 98 to 99
percent of the blacks in Mahoning County five in the two House Districts at issue. {Tr. Vol.
at 99). Census statistics also exist as to the tolat population of each of these two districts
and of the total black population in each of these districts. (Plaintiff's Exhibit KK,
Overfaying the Census dala onlo he political boundaries of the county wil indicate the
percentages of each race localed in each counly. This data can be corpared to existing
data as o the number of eligible and actual voters in each precinct far each election. This
comparison would provide infarmation about the extent to which blacks voted in al-white-
candidate elections. The evidence might have shown a patiern in which in all-white-
candidate elections voter turnout fell in those precincls with larger black populations, but
remained steady in those precincts with smaller black populations, andfor the evidence
imight have shown a paltern in which the percentage of blacks actually voting was
consistently greater in elections in which there were black candidates than in elections in
which there were no black candidates. If plainiifis had shown either of those results, that
would have provided evidence that the black papulation is racially polarized in that blacks
icel alienated in all-white-candidate elections.

5. Additional Factors
a. Responsiveness of Elected Representatives

One of the most troubling aspects of the majority's presentalion of the facls in this case is
fts discussion of elected representatives' political responsiveness fo the needs and
interests of plaintiffs’ minorily group. In this regard, the Senale Report stales,

Addilional factors that in some cases have had probative value as part of plaintiffs'
evidence to eslablish a viclation are:

whether there is a significant fack of responsiveness on the part of elected officials fo
the particularized needs of the members of the minarily group.

S.Rep. 417 at 29, 1982 U.5.C.C.A.N. at 207 (emphasis supplied; footnole omitted).

The majority makes the finding that "the state representatives in Districts 52 and 53 have
not been sensitive to the needs of the black community in Youngstown.” (Opinion at
1058). In discussing this faclar, the majorily first notes that there is fitlle incentive for state
representallves to consider black voters, since black volters consistently vote for
Democratic candidates. (Opinion at 1058). Next, they note that very filtle campaigning is
directed toward the black community, and that opinion polls show that members of the

black community perceive their representatives as being indifferent to their needs. 1° The
opinion then cltes a single insiance of perceived insensitivity, an incident involving a
legislative proposal to efiminate a municipal judgeship that was occupied by a black, *1078
{Opinion at 1058}, While the majority does not explicitly state that this lack of sensitivily
consiitules the unresponsiveness contemplated by the Senate Report, that conclusion is
certainly implied.

i belleve, however, that the record is wholly inadequale to support such a conclusion. I is
important to point out that the Senale Report states that an additional factor that may
have probative value in proving a violation is “whather there is a significant lack of
responsiveness” to the parlicular needs of the minarity group, Even assuming that the
facts are as the majority has set forth, this evidence does not establish a significant lack
of responsiveness.

More importantly, the majority leaves out important facts regarding the judgeship incident,
the inclusion of which entirely changes the character of the incident, The majority slates,
"For example, one of Youngstown's slate representalives introduced a bill info the state
legistature fo eliminate one of Youngstown's three municipal jfudgeships, the only
judgeship ever held by a black, ..." {Opinion at 1058). A foolnole to that slatement reads,

Plaintiff Ezell Armour, who was active in many leading black community organizations
including the A. Philip Randolph Institute, the NAACP, and the Ministerial Atlianca,
testified that the representative had not consulted with the black commusnity regarding
this legislation although he had ‘a lot of contact with other pcj?%p!e.‘ Although tha record
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shows that the legislation was not pursued after the black community protested, we
agree With the late Mr. Asmour that “this was very insensitive.’

(Opinion at 1058 n. 18). No citatlon to the record appears in the majority opinion in regard
to this incident.

A thorough combing of the record reveals that Ezell Armour did indeed testify on direct
examination about this incident, However, Mr. Armour also testified on cross-examination,
in respanse {0 questions aboul copies of the minutes from the City Cauncil meeting
dealing with the reduction in number of the municipal judgeships in Youngstown
{Defendant's Exhibits 4 and 5), that, {1} the Youngslown City Council voted 7-0 in favor of
a resolution urging that the number of the municipal judgeships on the Youngstown
Municipal Court be reduced (Tr. Vol. Il at 410): (2} three of the seven Council membars
voting in favor of the resolufion were black (Tr. Vol It at 406, 411); (3) the state
representative introduced the legislation to eliminate the judgeships only after the Councit
had passed the resolution in favor of eliminating the judgeships (Tr. Vol. Il at 411}, and (4)
the tegislation may have been introduced st the urging of the Council. (Tr. Vol. l at 411),

b. State's Interest

i there is no merit {o the plaintiffs' claim that under the totality of the circumstances the
challenged practice has denied or abridged their right o vole, as | have condluded, then
the poficy undetrlying the Siate's use of the challenged practice s irrelevant to the Court's
analysis of the factors corlained in the Senate Report.

C. Conclusion

In summary, then, [ conclude thal at best, only one of the factors in the Senate Report is
supported by the evidence presented in this case. Clearly, factor one is not present, as
the majority concedes. The record is wholly inadequale to support either the conclusion
that black vaters in the 52nd and 53rd House Districts are cohesive or that voting in those
districts is racially polarized, and thus factor iwn has not been established. Faclors three
and four are not present either, and the majorily has conceded that as well. As indicated
above, because there is no evidence in the record to support the conclusion that black
parlicipation levels in the 52nd and 53rd Dislricts are deprassed, faclor flve has not been
eslablished. Because one incident of racial appeals in an election is insufficient as a
matter of law to demonstrate that political campaigns have been characterized by racia)
appeals, factor six has not been established, Although no black candidate for the Ohio
House of Representatives has been alecled in recent history, the evidence also shows
that blacks have been successful in Mahoning Counly and in Youngstown *1079 In some
slection contests, and the statistical avidence belies the majority's canclusion that biacks
couid not reasonably believe that they could run for office and win. However, it is afso
clear that blacks have nol bean successful countywide, Accordingly, | acknowledge that
the record does contain evidence that blacks have had only limited success in being
glected, the seventh factor. With respect to the first of the addifional factors identified in
the Senate Reporl, the evidence does nol demonstrate a lack of responsiveness of
elected officials ta the needs of plaintiffs’ group, and plaintiffs have na! established this
factor. Finally, because the record simply does not suppori any finding that under the
totality of ail these factors, the district line challenged by these plaintiffs denies or
abridges their right 1o vole, the second of the additional factors in the Senate Reportis
irrelevant.

Iil. Discussion of the Law With Respect to Section 2 Claims
A. Existence of an Influence Claim

The plaintitfs base their claim on the premise that they have a cause of action under
Section 2 for impalrment of their abiiity to influence the outcome of elections because of
the placement of the challenged district line. The majority in a footnole fo its opinion
concludes that It need not reach the issue of whethar such a cause of aclion exists
because it has found that the plaintiffs have met their burden of showing the abitity to
elect a candidate of their choice. (Opinion at 1059—1060 n. 19).

However, by concluding that plaintiffs need not constitute a majority in the reconfigured
district, (Opinion al 1059, 1060), the majority opinion effectively holds that there is a
cause of action under Section 2 when poiitical boundaries are drawn so that they fail to
maximize a minority group's ability to influence the outcome of elections. {Opinion at
1081-10653). For the foltowing reasans, | conclude that no such cause of action exists
under Section 2. 28
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The support for the idea that there exists a cause of action for impairment of ability to
influence the oulcome of an elettion springs entirely from two footnotes in Gingles and
one observation in Chisom, The footnoles in Gingles should be examined first. Foatnote
12 consists of two paragraphs in which the Supreme Court makes note of what its decision
in Gingles does not address,

The claim we address in this opinion is one in which the plaintiffs alleged and attempted
to prove that their ability io efect the representatives of their choice was impaired by the
elaction of a multimermber electoral structure. We have no occasion o consider whether
§ 2 permils, and if it does, what standards should pertain ‘o, a claim brought by a
minority group, that is not suffisiently large and cempact o conslitute a majority in a
single-member district, alleging that the use of a multimember district impairs its ability
fo influence eleclions.

We note also that we have ne occasion ta consider whelher the standards we apply fo
respondents’ claim that multimember districls operate to dilute the vote of
geographically cohesive minority groups, thet are large enough to constitule majorities
in singte-rember districts and that are contained within the boundaries of the
challenged muitimember districts, are fully pertinent to other sorts of vate dilution
claims, such as a claim alleging that the splitting of a large and geographically cohesive
minorily belwaen two or more muliimember or single-member districts resutted in a
ditution of the minerity vote,

478 1.5, at 46 n. 12, 106 S.CL at 2764 n. 12, Footnele 16 in Ginglas contains an
observation about a possible politicat getrymandering clairn.

in this case, appzallees allege that within each contested mulimember
district there exisls a minarity group that is sufficiently large and compact to
conslitite a single-member district. In a different kind of case, for example
a gerrymander case, plaintiffs might allage that the minorily group that is
sufficiently large and compact lo constitute a single-member district has
been split between two or more muitimember or single-member districts,
1080 with the effect of diluting the potential sirength of the minority vote.

478 LLS. al 50 nn. 16, 106 5.Ct. 2766 n, 16.

Clearly, the situation presented in this case is not any of the situations described in those
foolnotes. The plaintiffs in this case are a minority poputation whose rumbers are not
sufficiently [arge to constitule a majority in a single-member district, who allege that thair
baing divided into two single member districts constitutes an impairment of their ability to
influence the outcome of efections. These plaintiffs, although they are a minority
population that is not sufficiently large fo constitule a majority in a single-mamber district,
are not such a population whose ability to influence elections is impaired by the use of
muitimetnber districts, the subject of the specufation in the first paragraph of Footnola 12.
These plaintifis do not claim to be a minorily that is Jarge and geographically cohesiva,
whosa vote Is diluted because the group is split between two single-member districts, the
situation described in the secand paragraph of Footnote 12. Indeed, the essence of the
plaintiff's claim is thal they are notlarge, and that the favorable treatment given o iarger
concentrations of their minority group constitutes discrimination toward these plaintiffs.
These piaintiffs do not claim to be a minority group largs enough to consiitute a majority in
& single-member disirict who claim a violation of Seclion 2 because they have heen split
into two single-member disiricls, the subject of Footnote 16.

Turning to the reference to an “influence” claim in Chisam, the Supreme Court there
observed only that Impairment of the opportunity of a small minority group to participate in
the pracess would impair their opporiunity to influence the ouicome of the election. It is
clear, howaver, thal the Court in Chisom did not decide what the standard was for Section
2 viclations. At the very culset of ils opinion, the Court specifically identified the issue
before it and its holding on that issue:

The guestion presented by this case is whather this “resuils test” protects
the right to vole in stale judicial elections. We hold that the coverage
provided by the 1982 amendment is coextensive with the coverage
provided by the Act prior to 1882 and that judicial efections are embraced
within that coverage. 20
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Chisam v Roemer, 501 LLS, 380, 11 S.CL 2354, 2358. 115 LEd.2d 348 (1891). After the
Court reviewed the faciual and procedural background of the case, it further delineated
the scape of its apinion.

[ v

Our decision teday is limited in character, and thus, it is useful to begin by
identifying cerlain matters that are not in dispute. No constitutional claims
are before us.... [T]his case presents salely a question of statutory
construction, That question involves only the scope of the coverage of § 2
of the Voling Rights Act as amended in 1982. We therefore do not address
any question concerning the elemants that must be proved fo establish a
viofation of the Act or the remedy that might be appropriale to redress a
violation if proved.

/d. 111 8.CL. at 2361 {footnotes omitted; emphasis supplied).

The Chisoim Court went on to state explicitly, "Now plaintiffs can prevail under § 2 by
demonstraling that a challenged election practice has resulted in the denial or
abridgement of the right to vote based on color or race.” id. at 2363. After selting out the
language of both subsections of Section 2, the Court turned ic the question of whether
the statute provides two separate ypes of prolection for minority voters and concluded
that it does not, staling,

Any abridgement of the opportunity of members of a protected class to patticipate in the
political process inevitably impairs their abilily to influence the outcome of an electian.
As the statule is written, however, the inability to efect representatives of their choice is
not sufficient to eslablish a violalion unless, under the totality of the circumstances, it
can also be said that the members of the protected class have less oppertunity to
participate in the political process. The statute does not create two separale and
distinct rights. Subsection (a) covers avery *1087 application of a qualification,
standard, practice, or procedure that resuils in a denial or abridgement of “the right"to
vote. The singular form is also used in subsection (b} when referring to an injury to
members of the protected class who have less "opportunity” than others “to patlicipate
in the political process and lo elect representatives of their choice.” # would dislorl the
plain meaning of the senlence to subslilute the word “or” for the word "and."

Chisomn, 111 8.CL at 2365, Thus, while the Court explicitly recognized that the twe prongs
of Section 2 set oul in subsection (b}, i.e. the impairment of the apportunity to participate
in the poliical process and the impairment of the ability to elect candidates, are both
essential to eslablish a Seclion 2 violation, it declined 1o set the standards or address the
elements necessary to demonstrate the existence of those two prengs in any given case.
In light of this express limitation, | believe the majority's claim that in Chisom the Supreme
Court "suggested” that a "dilution of minarity influence may be sufficient to suslain a
section 2 resulls claim” is incorrect.

The importance of this review of the only authority for the proposition that there is a causo
of action under Section 2 for impairment of the ability to infiuence the outcome of an
eloction becomes clear upon a careful review of the majorily opinion in this case, After its
discussion of the footnotes in Gingles, the majority here cites Chisom as suggesting that a
“dilution of minorily influence may be sufflicient to sustain a Section 2 results daim.” The
majority is nol suggesfing that plaintifis here have a veole dilutfon claim, such as that found
in Gingles itself or contemplated by the second paragraph of footnote 12. Nar is it
suggesting that plaintiffs have a Section 2 ctakn for impairment of their ability to Influence
the outcome of elections, the type of claim about which the Supreme Court speculated in
the first paragraph of footnote 12 in Gingles. The majority here is citing Gingles and
Chisom for the proposition that a minarity group too small to constitute a majority in a
single-member district has a cause of aclion for the failure of the Reapportionment Board
to draw the legislative district lines so as to encompass all of this minority group within one
single-member district so that their ability to influence the outcome of elections will be
maximized. That is the only possible meaning of the majority's term "dilution of minority
influence,” and ILis my belief that there is simply no suppor! for that proposition anywhere
in the law

B. Influance Claim in the Context of This Case
30
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Even if there were support for a judicially created influence claim, such a cause of action
is amorphous and vague at best, The majority's holding that ihe first Gingles precondition
does not apply in this case opens the door {o Section 2 claims by any minoity group,
regardless of size, whose numbers have nol been aggregated by the spportionment
autharities. 11 See *1082 Skorepa v Gity of Chula Vista, 723 F.Supp. 1384, 1382
(8.D.Cal.1989). This is clearly the plaintiffs' position. ¥ response to a query about how
large a group must be o bring such a claim, plaintiffs counsel stated:

{Tlhere is no bright line point of demarcation. The right to influence is directly related to
how severe the circumstances are in the jurisdiction.

For instance, if you are looking at a jurisdiclion where over a period of time there has
been absolutely no blacks elected lo office, if there is 100 percent polarization, it is
our position that a black constituency has an enhanced case under the Voting Rights
Act and the ability to influence even if there are 10, 15, or 20 of them.

{Transcript of Hearing Before Three-Judge Panel, June 18, 1991, at 69).

The Gingles precondition requiring numerosity was intended to provide a bright line for
distinguishing cases in which a minority population forms a sufficient voting bloc that it is
impaired by a challenged structure or praclice. An influence claim sidesteps the Gingles
preconditions and permits a claim for minority voters whio lack the numbers necessary lo
elect representatives of thelr chaice In a singie-member district, Thus, within a single
district, the courls could be floaded with hundreds of influence claims because minority
groups of as few as ten members could assert such a claim. Indeed, plaintiffs argue that
this is precisely what Section 2 requires. 1wauld hold that the Gingles humerosity
precondition must apply in this case to "ensure that violaticns for which an effective
remedy exists will be considered while appropriately closing the courthouse to marginat
cases.” MeNell v Springfialtt Park Dist., 851 F.2d 837, 943 {7th Cir.1988), cert. denied,
490 U.S. 1031, 109 5.Ct. 1769, 104 L.Ed.2d 204 (1989),

Besides requiring no numericat threshold for influence claims, the majority has suggested
no standards by which {o evajuate this kind of claim, There is no imit to the cause of
action the majority has effectively created. As Judge Guy noted in his dissest from the
Sixh Circuit's withdrawn opinion,

According to plaintiffs’ theary, this means that any system of districting, no
matter how falr and fmpartial in its conception, is sublect (o atlack unless it
“pools” minority volers in sufficiently targe enclaves so that they can
“influenice” the result of elections. "One man—one vote” is to be converted
inlo “one group-—one election viclory.”

Arinour v State of Ohio, No. 88—4040, , at *10 (6th Cir. Feb, 7, 1990) (Guy, J., dissenting)

(opinion withdrawn). '2 An ability to influence claim coutd be used to create a quota
system for the election of minorities to office. This clearly is conirary to the words of the
statute, which stales that “nothng in this section establishes a right to have members of a
protected class elected in numbers equal to lheir proportion in the poputation.” 42 U.S.C.
§ 1973(b). Such a limitless and standardless cause of aclion is too ambiguous and
uneniorcaabie to be valid.

C. Abiity to Elect Candidate of Choice

The majority has held that the issue is “not whether the plaintifis can elect a black
candidate in a fairly drawn district, but whether they can elect a candidate of their chaice,”
{Opinion at 1058). Although this was nol the gravamen of the Complaint, nor was it the
Issue toward which what evidence there is in this case was *1083 direcled, nor was it ever
argued, it is certainly the cause of action created by Section 2 of the Vating Rights Act.
Therefore, in order to prevail, plaintiffs must present evidence that demonstrates who
their candidates of choice are. To that end, evidence that regardless of whether lhere are
black candidates in the elections, blacks in Mahoning Counly vote as a racially cohesive
bloc; that biacks vote for the black candidate in elections in which there is a black
candidale; that black voter participation declines when there Is no black candidate; and
that consequently the white candidate elected is clearly not their candidate of choice
would have been instructive. But, plaintiffs presented only evidence that, in elections in
which a black candidate ran, blacks tended to support the black candidate and whites
tended not to suppart the black candidate. (Plaintiffs’ Exnibit Byat 22-31; Opinion at 1057

27142




812212024 Armour v State of Ohio | Cases | Wastlaw

. 16). Beyond this, the recerd is completely lacking in any evidence relevant or material
to this issue,

Unfess the issue is whather plainliffs can elect black candidates, and the majority's
opinion specifically holds that this is not the issue, it is not encugh for these plaintiffs to
argue that the avidence shows thal, in conjunction with the other Senale Report factors,
few blacks have been elected. If the issue is whether they can etect candidates of their
choice, they must demonstrate who these candidates are. Furthermore, | believe the issue
in this case is actually whether, as a resull of the challenged practice or structure, the
plaintiffs have had their abilily lo elect those candidates impaired or abridged. Footnots
17 in Gingles says, "Unless minorfly voters possess the potential to elect representalives
in the absence of the challenged structure or practice, they cannot claim to have been
injured by that structure or practice,” Gingles, 478 U.S. at 50 n, 17, 106 S.Ct. at 2766 n,
17 (emphasis in original). If minority plaintiffs cannot claim o have been injured by a
challenged siructure or practice unless they can show that they have the polentiaf to elect
their chosen candidate in ils absence (a much more rigorous test than that they have the
potential to "influence he outcome" of the elestion), how much less Is the claim of injury
when the minority's own stalistics demonstrate that with the challenged district line exactly
as it now stands, they have the potential {o efect their chosen candidate?

Within the current boundaries of the two districts at issue, the minority population has
enough eligible voters so that, as a group, it could have in the past, and can in the future,
not only influence elections but actually efect candidates of their choice. The statistics
cited in the majorily apinion show that in the 52nd District, there are 12,326 blacks among
a population of 110,975, constituting 11.11 percent of the population. {Opinion at 10473, In
the 53rd District, 28,128 of the 112,697 people in the district are black, making up 24.96

percent of the population. {Opinion at 1047).13 Approximalely 65 percent of the black
population is eligible fo vote. (Tr. Vol. i at 184-65), That means that for District 52, 8,010
hiacks are eligible to vote, and in Districl 53, about 18,283 blacks are eligible to vote,
These stalistics indicate that in the 53rd District biack voters have had in the pasl, and will
continue to have in the future, the potential to elect candidates of their choice, provided
they vole in sufficient numbers,

This conclusion is obvious from previous efection returns. For example, in the 1966
primary election the Damocratic party winner in District 53 garnered only 7,873 votes,
(Piaintiff's Exhibit AA). ¥ Plaintiff Armour had chosen to run in the Democratic primary,
which he did not, Mr. Armour would have won (he primary election if only 7,874 of the
eligible 18,283 biack voters in that district came out in support of him. The same is true of
other election years. In 1982, a candidate of the btack minority's cholce need only have
received 13,311 of the 18,283 eligible black voters In the 53rd District to have won the
Democratic 1084 primary. (Plaintiff's Exhibit AA). In 1990, the bleck voters' choice would
have won the Democratic primary for the 53rd Disirict by recsiving 14,159 of the 18,283
eligible black vates. These results, when considered i the context of the plaintiffs’
premise that the Democratic candidate always wins the generai election, demonsirate that
black volers in the 53rd Districl could have elacted the candidate of their choice, whelhar
the candidate was white or black.

Casting aside the obvious fallacy in plainiiffs’ argument that they cannot now eiect
candidates of their choice, vz. that eighty to ninety percant of black voters prefer the
Democratic candidate and express that preference consistently by voling Democrat, and
those candidatas win, obwiously, there have been years, and will be years in the future, in
which the minority population's candidate witl not win even if all of its voters come to the
polls, unfess there was some degree of white cross-over voting. (Plainliffs Exhibit AA &
LLL). The fact that minority voters cannot elect a candidale of their choice every year,
however, does nol mean that minorities fack the potential lo elect candidates of their
choice. As stated in Gingles, the test for whether a challenged practice operates to cancel
out the voling population's strength is that “where mirority and majorily voters consisfently
prefer different candidates, the majority, by virlue of its numerical superiority, wil regularly
defeat the choices of minorlty voters.” Gingles, 478 1.5, at 48, 108 S.Ct, at 2765
{(emphasis added). In the present case, the majority's "numerical supaeriority” would not
have regularly defeated the minorily's candidale of choice. In fact, in three of the Jast five
Ohio House elections since 1981, the eligible minority voters could have defeated all other
candidates in the Democratic primary in one of the fwo challenged districts merely
because of their numerical superiority, (Plaintiff's Exhibits AA & LiL).

[f the black voters are sufficiently politically cohesive lo vote as a biog for their candidate
of choice in the Demeeralic primary, and i, as the plaintiffs comgnd, this Is tantarmount to
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election because the Democratic primary winner has always prevailed in the general
election in both District 52 and District 53, then black volers under the current boundary
batween the districts have the potential ta win both the primary and generat efections in at
izast one of the two districts, The minority’s potential to go beyond merely influencing an
election and te actually elect *representatives of their chaice” depends only on their
fiefding a candidate of choice in the primary and then showing up on election day to cast
their voles.

IV. Claim of Intentional Violation Under Both the 15th Amandment and the Voting Rights
Act

The majorily concludes that there has been a violation of the Fifteenth Amendment of the
United States Censtitulion and of the intent prang of Section 2. The Fifteenth Amendment
provides, "The rights of citizens to vote shali not be denied or abridged by the United
States or by any State on account of race, calor, or previcus condition of servitude.” This
provision prohibits intentional discrimination on the basis of race in matters relating lo
voting, City of Mobile v Boldan, 446 1).5. 55, 81-62, 100 S.Ct. 1490, 1496-97, 64 L.Ed.2d
47 (1980), and is coextensive with the intent prong of Section 2. Like the majority, | shall
discuss these claims together.

The majority's opinion concludes as follows:

Plaintiffs have produced sitrong evidence proving that the drafting of the boundary
between District 52 and District 53 was racially motivated. First, Robert Dvkes, a political
consuttant hired by the Ohio Democratic Farly to draft an apportionment plan, testified
that the team thai designed the plan adopted by the state sought out information
regarding the Jocation of subslantial black poputations wilhin the state. When the
drafting team determined that there was a large enocugh black population to form a
btack majority for a district, they shifted houndaries 1o more closely approximate the
black populalion. This was accomplished notwithstanding the mandate *1085 of the
Ohio Constitution that “district boundaries established by the preceding apportionment
board shall be adepted lo the exent reasonably consistent with the requiremenls of
section 3 of this article.” Avt. X, § 7{D}. Howaver, if the black poputation could not
constitute a majority in a distric, Dykes testified that the drafters did not attempt to
conform the boundaries 1o black concentrations. Furthermore, the Secretary of State
testified that the apportionment board was contacted by insumbents who wanted their
districts "protected.” Finally, the evidence showed thal the incumbent legislators were
white, these incumbents were supported by white voters, voling i the districts was
racially polarized, and the districls were safely Democralic.

From this evidence, we find that the line dividing Youngstown between district 52 and
53, when it was originally drawn in 1971 and when it was lefi in place in 1981, was
intended to split the black community in order to dilute the potential effectiveness of the
black vote, to the obvious benefits of the incumbents.

(Opinion at 1060~1061). Althaugh the majority epinion does not cite specific portions of
the record that would support its version of the facts quoted above, after a thorough
review of the record | have determined that the only evidence anywhere in this record
which could be constried to relate to incumbency or the drawing of district lines to
preserve incumbents is found in the deposition of Anthony Celebrezze, Jr., wha was
Secretary of State when the challenged district line was preserved in the 1981
reapportionment, presented as Delendant's Exhibit 22, and in the irial testimony of Robert
Dykes. Because it is inconceivable to me that this testimony could have been construed ta
prove what the majority opinion says—ihat the plaintiffs have produced strong evidence of
discriminatory intent—I shall set forth the testimony of Messrs, Celebrezze and Dykes at

length below, 14

The oniy portion of Mr. Celebrezze's testimony that could possibly be construed as related
lo the majority's discussion appears al pages 15-18, and Is reprinted below in its entirety:

Q. Do you know where the data that was developaed by the Democratic Party for its plan,
do you know where that data is located now?

A No, Fdon,

Q. Now, in the formulation of the Democratic proposal concerning the 1981
reapportionment, do you know whether information concerning the racial composition of

33
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the various focations around the state, if that information was considered in drawing
district lines?

A. L don't know directly that it was considered. | know that there was an effort 1o protest
minority incumbanis, espesially in Cuyahoga County, in drawing the lines in Cuyahoga
Counly, because that was somelhing thal was discussed in meetings that | was at. How
that transtaled into physically drawing the fines, | just don't know,

Q. Now, this effort that was undertaker in relation to Cuyahoga County, wha initiated
that concern, or what was the source when you say you talked about—

A, My understanding was nat only minorily incumbents but all incumbents in an
apportionment process whae are very concerned about their, districts and what is going
{o happen. There ware a fairly substantial number of conlacts made to try and protect
incumbenis’ districts whenever possible. It's a natural thing for an incumbent io do.

Q. But my question is: Was thete a concerted or special effort to protect certain minority
districts because they were represented by minority group members rather than
hecause lhey were incumbenis?

A Yes.
*1086 Q. And frem whom did that concern emanata?

A, Mainly from the incumbents. That's the only place that | am aware that the
discussions came from.

Q. I'm asking if Mr. Tipps or Mr. Lehy or someone like that—was that established as a
high priority by the leadership of the Democralic Parly?

A. It was established as a priority within the context of following the Constitution. Thera
was an awarenass lhat minority districts should be prolected, ¥f that was possible, | think
it was a conscious decision 1o ty to protect minority incumbents. How that translated
into the actual pian, | am nat aware because [ wasn't there when they were doing the
actual plan.

Q. 'minterested in this peint because Fam trying to determine what procedure could
have been or whal the objective was In refalion to minority districts, as distinguished
from districts which Democratic officeholders at the time of the reapportionment
encumbered. fm trying to determine what the initiative was at the Demaocratic Party level
to provide—your response 1o the previous question suggests thal there were some
additional measures iaken for that.

A, There were measures taken to protect, to protect minority incurrbents. Beyond that,
the only guidance thal was given as far as devaloping a plan was to follow the
Conslitulion, which basically says that counfies have lo remain whole, if possible. You
get inlo townships, clties, city wards, vilflages., And our guidance was to follow that, follow
that mandate of the Ohio Constitution.

{Defendant's Exhibit 22, Deposition of Anthony Celebrezze, at i5-18).

Fram this testimony one simply cannot draw the conclusion that in 1981 the fines were
drawn (or more accurately, were left where they were) with the intent to discriminate
against blacks. In facl, Mr. Celebrezze's lestimany establishes nothing more than thal, in
crealing or maintaining fegistative districts, the reappertionment board solght to protect
minarily incumbents and foliow the Constitution. This evidence cannat support a
conclusion that the lines were drawn with racial animus.

it 1981, Robert Dykes was hired by the Democratic party as a technical consultant to aid
members of the Reapportionment Board in drawing a plan of the Ohio House and Senate
Districts. {Tr. Vol. #l at 478-79). On direct examination by plaintiff's counset, Mr, Dykes first
noted that the line between Lhe current 52nd and 53rd House Districts actually had been
estabiished in the previous reapportionment in 1971, and was merely followad in 1981,
{Tr. Vol. il al 492). His testimony continuad as follows,

Q Sir, do you recognize Plaintiffs' Exhibit 67
Aldo. '

Q Sir, would you please slale what Plaintiffs' Exhibit G is?
34
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A 1believe Plaintiffs' Exhibit G represents a graphic representation of the House District
fines in Mahoning County as they exist today,

G Sir, are these the lines thal you either followed or drew at the lime that you perfermed
your work oh behalf of the Chio Demacratic parly?

A They are.

@ Sir, do you recall whether this was the initial configuration which you submitted to the
Demacratic party for Mahoning County?

A As | said, | don't recall wilh cartainty, but | do believe it was,

Q Sir, did you speak to any of the encumbent [sic} legislators from Mahaning County at
the time that you submitled your initial plan for Mahoning County?

A Again, | have tried to recall this, and I'm not certain. | believe we did, but Fm not
positive.

Q Sir, do you recali who the encumbent [sic] legislators were at the time?
A ldo not.

Q Sir, do you know whether the plan that you submiited to the Demogratic party for
Mahoning County was the plan that was subsequently adopled by the Ohio
Apportionment Board?

*1087 Al believe it was.
THE CQURT: Excuse me, that is the pian you drafted?
THE WITNESS:; That is.

THE COURT: Was adopted or accepted by your employers, the Democratic party, and
then subsequently accepled by the Appaortionment Comrmitlee or Board?

THE WITNESS: Yes, by the majority of the Board because the vole was strictly along
party lines in the Board.

Q Bo you know how many Democrats lhere were on the Board?

Al bellevs there were, wall, | can't remember if the Board was five or seven. It was either
three 1o two or four lo three, whichever way it was.

Q 8ir, at the time that you drew the line for Mahcening County or you followed the
previous line, did you know the racial compasition and focation of blacks in Mahoning
County?

A We did.
Q Sir, did you caiculate the total number of blacks in Mahoning County?

A The total number of black people in Mahoning County and indeed every county in the
State was provided to us by the U.S. Census, so we had that number,

Q Sir, did you testify what guidance, if any, that you received from the Ohio Democratic
parly concerning how o apporiion counties where there were black populations?

AWell, as | may have mentioned earlier, I'm not sure we did for the eight major cities of
the state, and for the eighl major counties of the state, really, look at the racial
characteristics of the populations, and we certainly had black members of the House
and the Senale at that time, and in drawing the District, we paid some cognizance to
where the black population was in these counties in drawing those tines,

Q Sir, did that cognizance prompi a particular course of action in lerms of where the
lines would be located?

A To some degree.
Q Sir, to what degrea?

A Well, clearly we were not going to, if it would have meant violating on the rules we laid
down that were laid down in the Constitution, we would not do that, | don't think. | don't
a5
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recall us doing that, but if it did not, we would certainly look at the black population as a
factor in drawing the lines and in cartainly drawing to concentrate the black population
in districts represented by black legislators,

Q Was there a different approach in districts that were not represented by a black
legislator?

A I think there was a different approach In districts that were in counties or areas of the
state that did not have substantial black population; for example, and the reason |
answered that way is bacause we have a black State Representative from Akron,

Now, we did not have one then. There was substantial black population in Akron. | was
all in ane district before we drew the lines, as | recall, and we really made no
adjustment. The lines in Summit county were adjusted ic soma extent, but | don't recall
in that case that we made any adjustment, but we certainly looked at it to see if the
black population in Summit County was basically in one district, and the reason we did
that is there clearly in Summit County was enough black popuiation to form a black
majority for a district, and, indeed, we have a black representative today from Surmmit
County.

Q Now, doctar, you have usad the term "substantial black population.” What do you
mean by substantial black population?

A An area in which the majority of the people in the district would be black,

Q Why did you rely on the point of demarcalion of majority of blacks in determining
where lines would be drawn?

A tdon'l recall exactly why that was the point of demarcatian,

Q Was that a decision that you made?

A ldon't henestly recall.

Q You dan't recall whether you decided that or nol?

Alsuspect not, bul Ican't, | cannot give you a conclusive answer.

*1088 Q Do you recall whethar you received any guidance from lhe Ohia Democratic
party concerning treatment of the black populalion in connaction with the configuration
of the District,

A Yes, I'm sure i did. In terms of specifics, exactly how it was, you know, put, it is difficult
to remember after all these years exactly what was said.

{Tr. Vol. li at 492-97). After a discussion of the census tracts in Mahoning County, the
following colfoquy accurred,

Q Now, sir, as you went down the census tracts in Mahoning County, did you know, for
instance, in [iract] 8002, did you know the racial makeup of thal area?

A We did,
G What use would you make of that information?

Aln the case of Mahoning County, lo the best of my recollection, we gathered the data,
but we did not specifically use it because there was not a maijority of black population in
the counly, a majority of a district.

Q So did you take cognizance of where blacks lived, for instance, in Mahoning County
in relation [o one ancther?

AWe knew where they lived, but in drawing the fine in Mahoning County and in the Gity
of Youngstown, with the City of Youngstown, in parlicular, wa kept the line where it was
in the previous reapportionment. Se we did not pay specific cognizance to the black
popuiation; although we knew where it was,

Q Was your approach different than whal you have previously referrred [sic] fo as the
six major metrapoklan areas?

A Yes, the approach was different in thase areas. 36
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Q What did you do in those areas?

o \ A Well, 1 should say—fet me correct mysell and say that it was principatly the same but
thare were differences. The part that was the same was the procedure of malching
census gecgraphy to political geography. In the case of Cleveland, in which we are
sitting, we calculated the papulation of each ward of the City, and we calculaled the
population of black persons and white persons in each of those wards. In the case of
the City of Clevetand or Cuyahoga County, more particularly, as we have a subsfantial
suburban black population as well, we did take some cegnizance lo where the black
population was in the City of Cleveland,

We had black representatives at that time, and we certainly could form a majority black
district, and so, again, adhering to the rules that the Constitution set down, and within
those rules, we also paid some cognizance to the black popuiation.

{Tr. Vot. ll at 503-05).

If, in fact, the majorlty is relying on Mr. Dykes' testimony 1o supporl its argument, what the
majority is saying is that if in drawing district lines a reapportionment board laoks at
poputation breakdowns by race in districts where blacks coutid constitute a majority, then
not loaking at the racial composition in districts where blacks could not constitute a
majority is intentional discrimination. Under that interpretation of the United States
Constitution, any time a reapportionment board attempts 1o maintain or create a majority
black district—which such hoards would certainly believe they are obEged to do whenever
the black population Is sufficient {o enable them {o do so—but fails to draw districts which
maximize the voting strength of blacks where their numbers are not sufficient to permit the
drawing of a distiict in which they could constitute a majority, the hoard violates the 15th
Amendment. To pul it another way, 1o find that the actions of the board in this case were in
violation of the 15th Amendment is 1o find that taking info accouni the race of a
geographically cohesive group of blacks large enough to constitule a maijority in a
legislative district is 1o discriminate against smatler groups of that race, and to do so on
the basis of their race. Or, not maximizing the ability of any group of blacks, regardless of
size, Is te intentionally discriminate against them, on the basis of their race. 1 *1089 cannot
accept this nolion, The 15th Amendment does not require statss lo maximize the voling
strength of each and every minority voter; it prohibits the impaosition of voting practices or
procedures with the intent to deny or abridge the right to vole.

Ta suppart its conciusion thal there was intentional discrimination by the defendant in this
case, the majority cites Ketchum v Byrne, 740 F.2d 1398 (71h Cir. 1984}, cert. deniod, 471
U.S. 1135, 105 S.Ct. 2673, 86 L.Ed.2d 692 {1985), and Garze v Counfy of Los Angeles,
918 F.2d 763 {9th Cir.1990}, cert, denied, 498 U.S, 1028, 111 5.CL 681, 112 L..Ed.2d 673
(1991}, Even a hriet review of those cases demonstrates how radically diffarent they are
from the case at bar, In Ketchum, the court spediiically declined to make a finding
regarding intentional discrimination. 740 F.2d at 1409, Had the Cour! made such a
determination, however, its conclusion could have been supported by quite subslandial
evidence.

First, there is the retrogression, in the contex of a substantial increase in the
percentage of blacks in the popufation, from nineteen majority black wards in 1980
under the 1970 map to seventeen majority black wards under the 1981 City Council
map.

Second, discrimination may be identified in the manipulation of certain ward boundaries
to adjust the relative size of racial groups in the City Council map. For example, before
the 1981 redistricting, four wards—the 7th, 15th, 18th and 37th Wards—had
populations in excess of the 60,101 required under the redistricting plan. Population
therefore had lo be moved oul of those wards in order to accomplish (he redistricting
mandate. Three of the four wards had strong, but not overwhelming, black majorities.
The fourth ward {the 18th) had a sltrong black pluraiily. In order to accomplish the
reduired redistribution of population, hawever, blacks were moved oul of these wards In
much greater numbers than their propartion of the population and in greater numbers
than required to accomplish the necessary reduction. Additional people, comprising a
mix of blacks and nen-minorities, were then moved into these wards to make up the
deficit with a resulling sharp reduction in tha proportion of biacks in those wards.

37
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We have discussed above several examples of the difution of minority voling strength
through manipulation of ward boundaries. Appellants have alleged instances of packing

' (the "wasting” of biack votes through unnecessary concentration, ...), in that fourteen of
the seventeen majority black wards have black populations in excess of 89%, while only
six majority while wards have majorities at comparable levels, There are also allegations
of fracturing of the tilack communities on both the West and South Sides, so that certain
black population, which could have been used to form additional black majorily wards,
was instead split off (o form sizeabls black minorities with white majority wards.

740 F.2d at 1407-09 (citations and footnote omitted). Thus, Keichum involved active
redrawing of district lines o dilute the vote of blacks and to preserve white majorities.

Garza dealt with an Hispanic challenge to the boundaries of the Los Angeles County
Board of Supervisors, The district court made explicit findings with regard to three
separale redistrictings that occurred in 1859, 1965, and 1971 for which there was
substantial evidence, both direcl and circumstantial, that the lines had been redrava to
preserve incumbents’ positions. 918 F.2d at 766-77 n. 1. The district court also made
extensive findings about how the 1981 redistricting cccurred, including direct and
circumstantial evidence of an inleal to prevent Hispanics from constituting too large a
group in an incurmbenti's district. /. at 767-68 n. 1. The court of appeais affirmed the
finding of intentional discrimination, rejecting lhe Counly's argument thal the
commissioners were merely preserving their incumbencies, “[T]he [district] court also
found that they chose fragmentation of the Hispanic vating population as the avenue by
which to achieve this self-preservation. The supervisors intended to *7090 create the very
discriminatory result that occurred.” Id. al 774 (emphasis supplied).

The facluat situations in those cases are dramatically differeni from that in the presentl
case, in which the dislrict line was not changed at all in 1981 based on the recognition
that blacks could not form a majorily in the 52nd and/for 53rd Districts. | would also note
that the majority contends that the lines were drawn in 1971 with discriminatory intent,
{Opinion at 1083), but fails to cite any evidence, either direct or circurnstantial, of such
animus.

V. Conclusion

Far the reasons set forlh above, | respectfully dissent from the majority’s opinion, 18
All Citations

775 F.8upp. 1044

Footnotes

1 indeed, there is nothing in Gingles that would prevent minority plaintiffs in a
mutti-member district that prohibited “bullet” vating or that required a majority
vote to prevail in an election fram challenging the latter requirements even if
the group were not large enough to challenge (he mulii-member form of the
district, See Gingles, 478 U.S. al 58, 106 S.Ct, al 2769.

2 We recognize that some courts have applied tie Gingles preconditions 1o
cases in jurisdictions where a majorily vote was not required to win the
election. Brewer v Ham,, 876 F.2d 448, 455 (5th Cir.1989); McNeil v
Springlield Park District, 851 F.2d 937, 944 (71h Cir,1988), cert. denjed, 490
L.S. 1021, 109 S.Ct. 1769, 104 L.Ed.2d 204 (1989}, Coliins v Norfolk, 883
F.2d 1232 {4th Cir.1988), cerl, denied, 498 U.S. 938, 111 S.Ct. 340, 112
L.Ed.2d 305 (1990); Buckanaga v Sissalon Indep. School Dist., 804 F.2d
469, 475 (8th Cir.1986). Bacause our analysis in this case is not founded on
Ohio's pluralily slection requiremeant, we need only recagnizs that thesa
cases involved challenges to multi-member districting and therefore are not
relevant to the issues presented in this case.

3 Indeed, given the unique facts of this case, the plaintiffs might well benefit
from a multi-member districting scheme because in a multi-member distrist
the plainiitf group could not easily be divided,

4 The primary focus of the Klan in Youngslown appears to have been on
moral reforms—enforcerment of prohibition and the Sunday blue laws,
However, white supremacy and racial segregaﬁ%\mre stilt part of the
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platform. For example, the Youngstown Vindicator reported that blacks and
sthnic women were harassed when they tried 1o register to vote in 1923.
Simitarly, Herbert Armsirong testified that Klansmen waaring white hoods and
riding horses had driven his father, a black merchant, into bankruptey in
1926 because his clothing store was primarily paironized by white men, He
also lestified that he had personally observed Klan aclivity in Youngstown,
including the burning of cresses, & appears that the main reason that racial
issues did not have the primacy in Youngstown that they had in other areas
of the country dominated by the Klan was that there was a system of de
facto racial segregalion firmly in place before the Klan arrived.

Eventually, another while poal was constructed less than 300 feat away from
the anly black pool.

On the date the Williams case was filed, only 5.8 percent of the pofice
department was black, A decade later, the cily entered nto a consant
decrae agresing to an affirmafive hiring and promotion plan,

Dr. Herbert Armsirong testified that he was not appointed to a position as
principal until 19686, nine years after qualifying for the position and thirteen
years after joining the school system, despite a Master's Degree in Schoo
Admiristration and Bachelor of Science degrees in both Educatian and
Business Administration, He testified that the average time for a non-black
teacher of similar background and experience to become a principal would
have been about five years. Dr. Armstrong's eventual appaointment made him
the schoo! system's first black elementary schoot principat.

For example, McCullough Williams festified that he had contracted 1o
purchase a house on Volney Reoad and obtained finaneing. Howaver, at
closing, the realior refused to sell him the property directly, stating that he
would lose his real estate license if he did so. He suggested that Wiliams
instead place (the property in trust or have It purchased by a white person,
Williams testified that he altempted to look at a home on Goleta Avenue and
that the owner refused te show the house. Finally, he testified that when he
sought to purchase property on which to establish a funeral home, there
were only three properties that were properly zoned that realtors would show
him. Similarly, A.J. Carler lestified that when he came to Youngstown in
1925, he moved in with his uncle because people refused, explicitly on the
basis of race, to rent to him.

The district court in the school desegregation case made the same
ohservation in 1877. See Alexander v Youngstown Board of Education, 675
F.2d 787, 795 n. 7 {6th Cir.1982) (quoting 454 F.Supp. 985, 1066).

At the lime of trial, Dr. Buss was the Direclor of the Depariment of Urban
Studies at the University of Akron. Dr. Buss lestified that he had conducted
betwaen three and four hundred surveys related to the demographics and
economy of the Mahoning Valley area since obtaining his Ph.D. in political
science and mathematics in 1876,

Sandard Metropolitan Statistical Area, as classified by the 1).5. Bureau of
the Census during the 1980 Census of Population and Housing.

Discouraged workers are persons who want to work bul have not sought
employmant in the last four weeks.

Dr. Buss aisc conducled a survey of "Health and Human Setvice Needs of
People in Poorer Neighborhoods” in 1985, This study fosused on the twenty
poorest census tracts in Youngstown. The demographics of the sample
indicated that almost sixty per cent of the persons surveyed were black. The
survey indicated that blacks in poor neighborhoads in Youngstown were
afienaled from {he health and human services care delivery system.

There are, howsver, certain deficiencies in plainfiffs' data. Firs, the trial
revealed an error in the ecological bivariate regression analysis. This
analysis determines whether there Is a refationship between two variables,
for example the race of the candidate and the race of the voter, and if so,
altempts to quantify the correlation, One common approach to this analysis
in voting cases is o plot the percentage vole recfved by a black candidate
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in each pracinct against the percentage of black residents in that precinct, If
the resulting graph is approximately linear, there is a refationship betwean

: v the race of the voter and the likelihood tha! he would vote for a black
candidate. A line of x = y indicates complete racial polarization: no whites
veling for the black candidate but all blacks voting for the biack candidate. In
{he instant case, the testimony indicated fhat instead of plotting votes
received by the black candidate against the percaenlage of black residents,
Br. Buss plolled the voles received against the concentration of "non-whites”
in a precinct. We find that this error most fikely results in an understatement
of the degree of polarization.

Additionally, we note that Dr. Buss used only data from the City of
Youngslown. While city data is useful because Ihe plaintiff class resides
almost exclusively within the city imits and because the district proposed
by plainliffs is nearly coextensive with the city limits, it would have been
appropriate to include alf the data from the state represenlative elections
and from Pete Starks' race for County Auditor,

Finally, it would have been useful to have statislical proof of black voting
patterns in the absence of a black candidate.

15 The correlation coefficient was usually betweer: 0.75 and 1.0. Significantly,
the lowest correlation coefficient, about 0.2, appeared in the race of Benson
for state represeniative. In this race, Benson only received 12% of the black
vote, He received 6% of the white vote,

16 The slope of the graphs was consistenlly posilive and approached one.

17 These figures do not include the race of Benson because in that elestion the
regression analysis indicated low correlation belween the race of the voter
and the percentage of votes the candidate recsived.

The following table shows plaintiffs' extrapolations from Dr. Buss's
regression anatysas:
Candidate Black White Vote 2
Yole
Frost, 1981 mayorai primary 70% 20% 0.87
Pincham, 1983 school board 65% 33% 0.92
Simon, 1983 school board B0% 8% 0.77
Rogers, 1983 school board 73% 2% 0.91
Frost, 1883 mayoral genera} 64% 3% 0.96
Benson, 1084 State Rep. 12% 7% 0.20
Jackson, 1984 Pres. primary 98% 2% 0.956
Simon, 1985 school board 90% 8% 0.97
Starks, 1985 Mayoral Primary 98% 6% 0.97
Slarks, 1986 County Auditor 67% 2% 0.67
Armour, 1986 State Rep. 48% 4% 0.83
Hightower, 1987 school board 90% 20% 0,93
Pincham, 1887 school board B0% 35% 0.91
Jackson, 1988 Pres. primary 98% 9% 0.95
Average (Total/14) 7% 2% 080
Without eleclions for which R 2<0 50 TT% 12% 0.90
The resiit of Armour's 1986 campaign for State Representative is
parlicularly significant because in that race, the black candidate was
running in a general elaction against an endorsed Democratic candidate.

Since black voters in Mahaning County usually identify with the
Democratic candidate in a general election at a rate of eighty fo ninety per
cenk, for an independent candidate to oblain nearly fifty per cent of the
black vote is a remarkable showing.

18 Plaintiff Ezel} Armour, who was active in many leading black community
organizations including the A. Phiip Randolph Institute, the NAACP, and the
Ministerial Alliance, leslified that the representative had not consulted with
the black community regarding this legistation al%mgh he had “a lot of
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contact with other people.” Although the record shows that the legislation
was not pursued after the black community pratested, we agree with the late
. , Mr. Armour that "this was very insensitiva,”

19 The plaintiffs, relying on Gingles, 478 U.S. at 46 n. 12, 106 S.Ct. al 2764 n.
12, suggest that § 2 of ihe Voting Rights Act may permil an action based on
a minority group's "abiity to influehce” an election in a single-member district
which is Independent of that group's ability to elect the candidate of its
cholce. In Gingles, the Supreme Court stated:

We have no occasion to consider whether § 2 permits, and if it does,
what slandards should pertain to, a clalm brought by a minority group,
that is nel sufficiently large and compact to constitute a majorily in a
single-member district, alleging lhal the use of a multi-member districl
impairs its ability to influence elections.

A78 US. a1 46 n. 12, 106 S.CL al 2764 n. 12 {emphasis supplied). The
piaintiffs argue that the Suprerme Court's dicta here recognizes the
possibility of such an action under § 2. We need not reach the question of
whether such an action may be viable under the Voting Rights Act
because we find that the plaintiffs have met thelr burden of dermnonslrafing
an abilily to elect a candidate of their cholce.

20 The State of Ohio argues that the plaintiffs' claim of an abiiity to elect based
on an alleged correlation between the outcome of the Demoacratic primary
election and victory in the general election is flawed. We agree. Plaintiffs
contend that in a redrawn district they wili be able to elect a hiack candidate
in the Democratic primary by a plurality and, because the Demoacratic
candidate aiways wins the general election, they will therefore be able to
elect a biack candidate to office. The problem with this reasoning is that
plaintifts have demonstraled persuasively that while voters in Mahoning
County do not usually vote for black candidates. Thus, there is no
assurance thal a black candidate winning the primary could muster sufficient
while voles to be elected 1o office. However, our conclusion that blacks in a
redrawn district could elect a candidate of their choice depends neither upon
an historical correlation between the cutcome of the primary and the general
election nor upon specutation as to how a black can be elected, and
therefore the inconsistency in plaintiffs' theory does not affect our
conclusicn,

The Census Bureau reports include data for each of the larger municipalities
within Mahening County and for the area which the source describes as
"Remainder,” using separale tables for data about blacks and whites, We
have combined the tables, showing oniy the “Total” for Mahaning County for
each race, Additionally, we have omitted some of the data categories
provided by the census bureau.

The following data are excerpted from tables published in the 1980 Census
of Population and Housing Report for the Youngstown—Warren, Ohio
Standard Metropolitan Statistical Area.

Tables H-2 and H-3 Occupancy, Utllization and Financial
Characteristics of Housing Units in Mahoning County

White Black
PERSONS IN UNIT
1 person 18,840 3,051
2 persons 27,7180 3,484
3 persons 15829 2,581
4 persons . 138980 207
5 persons, 7,135 1,250
6 persons . 2,867 626
7 persons ] 1,084 376
8 or more persans 457 237
Medien, occupied housing units, 240 282
Median, owner-ocoupied housing units__ . 287 287
Median, renter-occupied housing units 170 233
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VALUE

Specified owner-occupled housing units_______~ 58276 6,707
' Less than $15,000 3546 1,916
$15,000 to $19,999 . 3,204 1,368
$20,000 to $24,999 4,537 1,121
$25,000 to 529,999 5,703 695
$30,000 10 $34,909 5,535 548
$35,000 to $39,800 - 6,018 acs
$40,000te 840908 . 10487 379
$50,000 to §59,999____ 753 169
360,000 to $79,999 7,490 162
$80,000 {0 $99,009 2,293 34
$100,000 to $149,999 1,038 6
$150,000 to $199,399 198 2
$200,000 or more___ 94 1
Median . $
$39,700 20,200

CONTRACT RENT
Specified renter-occupled housingunits 20,498 5585
Median $180 S107

Tables P-12 & P14 Social and Labor Force Characteristics for Mahching
County: 1980

SCHOOL ENROLLMENT
Fersons 3 years old and over enrolled in school___ 61,122 12,625
Nursery School .. 2699 606
Kindergarten _ 3,022 775
Elementary School {1 to 8 years), 28,083 6,436
High Schoot (1 o 4 years) 16,121 3,236
College M,197 1,572
YEARS OF SCHOOL COMPLETED
Persons 25 yearsofage orotder . 153435 21,364
Elementary: g 4 years 3564 1518
Sto 7 years 7813 2,078
8 years 10,996 1,353
White Black
YEARS OF SCHOOL COMPLETED
High 1lo 3 years
Schoal: 27,278 5443
4 years s 65,766 7,527
College: 1 to 3 years . 20,021 2535
4 or more years 17,998 912
LABOR FORCE STATUS
Persons 18 years and over 191,484 28,328
Labor force 110,316 14,822
Percent of persons t6 andover, ... . 576 523
Employed 99,320 11,229
Unemployed ' 10,823 3,583
Percent of civilian labor force 9.9 24.2

LABOR FORCE STATUS N 1979
Persons 16 years and over, in labor force in 1979, 119,214 16,321

Percent of persons 16 and over 62.3 576
Worked in 1979 116,806 14,673
40 or more weeks,_ 86,678 9.607
Usually worked 35 or more hrepweek . 73,220 8,226
50 to 52 weeks 70,106 7,067
Usually worked 35 or more hrsiweek a2 60,844 6,179
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Percent of those In labor force in 1979,

Unemployed 15 or more weeks

Mean weeks of unemployment ____
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Tables P—13 and P—15 Occupation, Income in 1879, and Poverty

Status in 1979 for Mahoning County: 1880

Census Tracts

[400 or More White Persons and
400 or More of a Specified Racial
Group]

INCOME IN 1979

Households

Less than $5,000_

$5,000 to $7,499

$7.500 to $9,999

$10,000 10 $14,909

$15,000 to $19,999

$20,000 to $24,999

$26,000 to $34,999

$35,000 1o $49,999

$50,000 or more____

Madian__

Families

Median income

Mean income

Unrelated individuals

15 years and over

Median income

Mean income

Per capita income,__

Households___

With earnings _

Mean earnings

With Social Securily income___

Mean Social Securily Income

With public assistance income

Mean pubtic assistance income

INCOME IN 1979 BEL.OW POVERTY LEVEL

Families

Percent below poverty level

Householder worked in 1979

INCOME IN 1973 BELOW POVERTY LEVEL

With related children under 18 years______

Female householder, no husband present_____

Househoider worked in 1979

With related children under 18years ______ ...

With related children under 6 yrs,

Householder 65 years and over___
Unrelated individuais for whom

poverty status is determined

Percent below poverly level

65 years and over

Persons for whom poverty status
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25,307 8,112
212 374
9,176 3,225
4.5 206
White Black

87,969 13,752

10,352 3,922
5993 1,386
6,260 1,158

12,167 1,797

13,312 1,691

13.570 1,407

15,888 1,809
7,361 721
3,075 180

$ 18,401 511,047

_$ 20,259 314,118

67,398 10,356

$ 21,245 $13,5562

$ 23,176 $15,806

24,394 4,450
$6,635 $4,452
$9,186 $86,722
$7.323 $4,69
87,969 13,752
69,349 9,338
$ 21,006 516,436
27,184 3,761
$4.427 54,131
5465 4,112

$2,515 $2,546

White Blagk
3,906 2,823
58 27.3
1,928 848
2,877 2,477
1,663 2,073
655 562
1,482 1,941
784 1,141
482 211
5,285 1,860
220 423
1,943 549
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is determined 18,818 12,238
Percent below paverty level 78 302
Reiated children under 18 yaars 6,418 5828
Related children 5 to 17 years 4655 3959
60 years and over 3,850 1,311
65 years and over, 2799 884

Percent of persons for whom poverty
status is determined

Below 75 percent of poverty favel 54 250
Below 125 percent of poverty level 10.9 358
Below 200 percent of poverty levet 233 517

This amended opinion has been filed to correct a typegraphical error.

Thraughout the text of this opinion, | shall refer lo as the “Senate Report”
the Report issued by the Senate Judiciary Commitlee in cannection with the
1982 amendments to the Voting Rights Act. S.Rep. No. 417, 97th Cong., 2d
Sess. a1 29 & n. 114, reprinted in 1982 U.S.C.C.AN. 177, 207,

Throughout this apinion, I will refer to the transcript of the trial testimony as
“Tr.”, together with a reference to the volurme and page number where the
testimony appears.

8By stipulation of the parties, this case was heard before this three-judge
panel on the transcript of irial testimony, which was taken before the
Magistrate in 1988, with the addition of a few exhibits,

Nothing in the record reflecis why that ward system has not been changed
or whether attempts have been made in that regard. In sum, there is no .
evidence that it is relevant to the issues presented in this case.

According to the tastimony of Wifiam Jenkins, the Klan administration took
office in January 1924 {Tr, Vol, ff at 343), and its controf on Youngstown
politics “declined very rapidly after the Niles Riol in November of 1924,” and
praclically collapsed in 1925. (Tr. Vol, I at 351}

I have considered the possibifity that this was a misstatement by Dr. Buss,
but because the data upon which he based this conclusion appears
nowhere in the record, there is nothing In the record that would indicate it is
an errer.

r. Buss' own conclusion in this regard is equivocal, “Whites would appear to
have a higher participation rate than would blacks.” (Tr. Vol | at 132).

Although the majorily opinion concludes that "biacks in Mahoning County
participale in the political process at a lower rate than whites” (Opinion at
24), that statement does not answer the ultimate question regarding factor
5, namely whether past discrimination “hinder{s] their abiiity to participate
effectively in the political process." S.Rep. 417 a1 29, 1982 U.5.C.C.AN, at
207. The opinion simply does not address the question of whether blacks
can participate effectively in the political process. The record in this case
provides no suppori for a conclusion that they cannof,

There are numerous reasons why dala for elections besides state house
elections should not be considered. For example, in Presidential or
municipal elections, the issues and concerns of voters may diffar
dramatically from those in state house electicns.

Justices White and O'Connor in their separate concurring opinions believed
that it is appropriate for courts to focus on elections in which there were
candidates of both races. /d. 478 U.S, at 83, 106 S.CL. at 2783 {White, J.,
concurring); id. al 104, 108 §.Ct, 2792 {O'Connor, J., concurring).

Gne concern | have about the majority's discussion of this factor is that with
respect 1o the polls regarding minority perception of responsivenass,
perception is not necessarily an accurate reflaction of reality. This was
brought to light in the on defendant's cross-exargipation of Dr. Buss, and the

4042
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direct examination of Dr. Tuchfarber. {See Tr. Vol. | at 276-77; Supplemental
Transcript of Tuchfarber Testimony, at 29-30). While perceptions may

) v indeed influence the conduct of those who hold them, the Senate Report
calls not for perceptions of responsiveness, but for evidence that there
actually exisls a significant lack of responsiveness,

In addition, even if the perceptions are accurate, it is not clear from the
evidence presented in this case whether the representalives are
ingensitive to minority concerns, or are net concerned with the poor in the
area, ll would certainly be interesting {o see poll results broken down by
the respondents' economic level and race lo see if poor whites in the area
respond similarly to poor blacks, and if middle-class whites and blacks
respand similarly.

11 The majority opinion recognizes that some courts have applied the
preconditions in cases in which a majorily vote was not required to win the
election, but distinguishes them because those cases “involved challenges
to mulli-member districting and therefore are not relevant to the issues
presented in this casa.” (Opinion at 1052 n. 2). The majarity does not
explain, however, why the analysis should be different in a challenge to a
singie-member district plan.

Several cases are relevant in this regard, In McNell v Springlield Park
Dist., 851 F.2d 937 (71h Cir.1988), cert. denied, 490 U.S. 1031, 108 8.CL,
1769, 104 L Ed.2d 204 {1989), the Court of Appeals for the Seventh
Cireuit, in requiring plaintiffs {o meet the Gingles preconditions and in
rejecting the influence claim, stated that “[c]ourts might be flocded by the
most marginal section 2 claims if plaintiffs had to show only that an
alecloral practice or procedure weakened their ability to influsnce
alections.” /d. at 847; accord Skorepa v Gily of Chula Vista, 723 F.Supp.
1384, 1391 (5.0.Cal.1989). Similarly, in Brewer v Ham, 876 F.2d 448 (5th
Cir.1889), the Fifth Circuit applied tha numerosity precondition (e a
challenge to an at-large feature of the election system. The courl held, *If
the minorily group is dispersed throughout the electoral district or is so
smail in proportion to the electorale as a whole, such that even under a
single-member districting plan the minority is not assured the powsr to
slect represeniatives of its choice, the at-large feature of the efection !
system, by itself, cannot be said to violate Section 2. Id. at 455.

12 Judge Guy noled that under the plaintiffs' plan, the defendant would be
subject to a claim by the blacks remaining in District 52 after the redistricting
who have fost voting slrength. He stated:

For all practical purposes, plaintiffs seek to remove all the blacks from
District 52 and put them in a newly struclured District 53 which would be
slightly reduced in population, thus further increasing black voling
strength. It would also mean thal in District 52 as reconstructed blacks
would have littie or no voling strength or influence. In othar words,
plainiiffs seek to change two "maybe” dislricts into one sure winner and
one likely loser. | am not suggesting this inlent is evif, but | do suggest
that if, for example, the legislature or an apportionment commission
made a division of this nature, the {ew blacks left isolated in District 52
would certainly have a legitimate right o complain.

Armour, 1990 WL at 8710, al *10 (Guy, J., dissenting).

13 These figures differ slightly from the figures offered in Dr, Buss's testimony.
He stated that 12,608 or 11.4 percent of the population in the 52nd District is
black, (Tr. Vol. I at 33}, and that 23,768 or 21.1 percent of the population in
the 53rd District is black. {Tr. Vol. Fat 33). Nevertheless, | shalf utilize the
figures of the majoarity for the sake of consislency.

14 I note in passing that the majority's referance {o a violation of the Ohio
Constitulion is wholly irrelevant to the issues presented in this case.
Whether districts other than 52 and 53 were drawn in order to create or
maintain black majorities is completely irrelevant to these plaintiffs’ challenge
of the line dividing the 52nd and 53rd Districts.

45
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15 Because Ifind thal neither Section 2 nor the Fifteenth Amendment has been
violated, | have no occasion to address the majority's conclusion that blacks
could elect candidates of their choice in a reconfigured district,
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